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JUDICATURE SOCIETY INVITES CO-OPERATION 


The American Judicature Society is an agency for co-operation between 
all persons who are concerned with the problems of administering justice; all 
who realize the need for more effective methods and the attainment of results 
consonant with modern standards. . . . To every such person the Society 
offers opportunity for the highest form of public service. . . . The Journal 
of the Society is in the nature of an open forum; members are not asked to 
subscribe to any creed. . . . The Journal is sent free to all who are inter- 
ested, and for those who desire more than passive participation there is a vot- 
ing membership with dues of five dollars, and a sustaining membership for 
those who place a higher estimate on their responsibility. . . . More than 
all other sources the Journal affords timely, constructive material on the vari- 
ous phases of administering justice. 


President Newton D. Baker 


The appointment of Mr. Charles E. Hughes to the highest judicial office in 
the nation required his resignation as president of our Society. At the special 
meeting held in Washington on May 7, the Hon. Newton D. Baker was elected 
to fill the vacancy. The enthusiasm displayed by the members present over Mr. 
Baker’s willingness to serve the Society as president will express the feelings of 
the greater number unable to be present. His election left a vacancy in the office 
of vice-president which was filled by the election of Mr. Arthur E. Sutherland, of 
Rochester, N. Y. 


The meeting afforded a valuable opportunity for the discussion of the Society’s 
aims and methods. It was followed by a dinner presided over by Judge Clarence 
N. Goodwin, Chairman of the Board of Directors, and addressed by Dean Roscoe 
Pound, who has been a director from the time of the Society’s organization in 
1913. A large audience heard one of Dean Pound’s illuminating and entertaining 
addresses. 

The Society will co-operate with the Conference of Bar Association Delegates 
in giving a dinner on Monday, August 18, at the Stevens Hotel, Chicago, on the 
first day of the American Bar Association annual meeting, as was done last year. 

The meeting of delegates from integrated state bars held also on May 7 in 
Washington, was productive of much valuable information. It will be reported on 
in the next number of the Journal, as well as in the American Bar Association 
Journal. There was on the same day a meeting of members of Judicial Councils 
with the Institute of Law of Johns Hopkins University for consideration of the 
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problems involved in obtaining statistical information from court dockets. A 
remarkable interest in the subject was evinced. 


Another meeting on the same day brought together some of the law teachers 
who give courses on the “administration of justice” to the end that students may 


enter practice with an appreciation of the needs of the courts and the bar as devel- 
oped by the Society’s work. 


William Howard Taft 


Our late Chief Justice has been appreciated all through his long public career 
for his many-sided eminence among citizens and jurists. But, even so, his 
fame will grow as the years pass and future generations assay the qualities that 
we have known and loved. Of this we may be sure. And it is a fair postulate 
that he will be most revered because of his services on behalf of judicial reform. 
It may not be easy for our descendants to comprehend the facts that justified a 
president in declaring that our administration of criminal justice was a disgrace 
to the nation. At least we may hope that it will not require many years, with 
present prospects of progress, to reach a far different situation. 


At any rate history will say that President Taft had the acumen to appraise 
our methods and results in administering justice and the courage to characterize 
those methods and results accurately. History will say that Judge Taft, though 
without experience in business affairs, realized that ordinary and sensible standards 
were applicable to his own technical field, and that he was one of the first of our 
lawyers and judges to appreciate and insist upon the necessity for applying to the 
machinery of justice the principles of responsible organization. As judge and as 
executive Mr. Taft lost no opportunity to direct attention to the need for better 
organization and better personnel. As Chief Justice he was enabled to put his 
ideals to the test of practice. The council of judges in the federal judiciary 
constituted the first application of this basic principle of organized responsibility, 
and it came into being solely through his efforts. He lived long enough to see 
this principle well on the way to general acceptance throughout the nation. His 
powerful support for the ideal of a better qualified bar also brought fruit within 
his lifetime. Fate cheated him of the satisfaction of taking the lead in reforming 
civil procedure, but his earnest support of the principle of judicial control of 
procedure is marching on. i 

All this will be better understood in the future than now. 


But how can we pass on to future generations any concept of the gracious 
personality of our great leader? How can we record those qualities of heart 
and mind, flowering in perfect conduct under galling stresses? How describe 
the high-souled distinction of a man whose very presence made virtue seem joy- 
ous? How make him appear, as he was, a man of principle and of action—not 
one of theories and of words? How describe that generosity of soul that made 
every person capable of appreciating nobility think of him as the first gentleman 
of our times, “without fear and without reproach?” Yet somehow we must think 
that William Howard Taft will be more loved as the years pass. 


Some future biographer may appreciate, among others, one little anecdote 
that illustrates his magnanimity. The writer was accorded an interview on the 
subject of court reform when Mr. Taft was president. It was in those trying 
days shortly after Mr. Roosevelt had thrown his hat in the ring—March, 1912. 
The gage of battle had been defined; the president was prepared to lead his party 
to oblivion rather than permit it to be made the vehicle for demagogic attacks upon 
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the integrity of the judiciary. Mr. Taft was commenting upon the defects of 
procedure in the federal courts. .“In patent cases, for instance,” he said, “the 
judge may receive testimony that makes a pile so high” (indicating the level of 
his knee). “But—” and here his face lit up with the smile that was never long 
absent and a hearty chuckle emerged from his chest—‘‘Theodore thinks other- 
wise.” His whole manner, unconscious and unpremeditated, revealed the fact 
that he was incapable of resentment, incapable of unkindness in thought or 
expression. 


And with this all but superhuman poise and sweetness of soul there was no 
lack of masculine power. He never pretended. He never failed to evince, though 
without rancor, his abhorrence of dishonorable conduct, of professional chicanery, 
as is shown in some of his recent opinions. Our generation has been happy in 
knowing and loving this beautiful and fearless spirit. 





Spending Money in Judicial Campaigns 


The bar may be of great public service in advising voters concerning 
the qualifications of candidates for judicial office. Hence we may argue that 
it is a duty of the profession to give such advice. It is doubtless everywhere 
true that a great majority of the voters have no interest in judicial elections 
except to desire the selection of the best qualified persons who are willing 
to accept the office of judge. It is quite as true that there are few voters 
who are themselves able to pass upon the relative merits of candidates for 
an office which demands highly technical skill, as well as good character. 
In the larger cities the portion of the electorate which is capable of passing 
upon candidates intelligently is negligible. The tendency of voters neces- 
sarily uninformed as to the nature of the work of a judge, and the qualifica- 
tions of candidates, to fall for ballyhoo, or to trust partisan appeals, has been 
so conspicuous that the organized bar in several large cities has assumed 
the task of advising voters. As the bar gains in solidarity and in appreciation 
of its public duties this form of service will doubtless become more common, 


One of the reasons for organized effort to advise voters lies in the 
danger of having this service performed by lawyers individually. As to the 
latter practice we have to conciliate two principles: the first is that every 
lawyer has the right to support for office any candidate of his choice quite 
as freely as any layman or any politician; the second principle is that it is 
unwholesome for any judge to be under obligation to any lawyer or small 
group of lawyers for political support. Everybody will agree that the judge 
should in nowise be dependent upon lawyers personally known to him to 
be useful in his candidacy, or necessary to his re-election, 


An antidote to this poison is found in the freedom of criticism. A 
newspaper editorial which appeared just before the spring primaries this 
year, from which we quote a few sentences, illustrates this: 


“We wonder . . . how lawyers justify contributions to the cam- 
paign fund of a judge before whom they expect to appear later. The 
campaign receipts reported by the .......... campaign committee reveal 
the names of a number of lawyers, mostly corporation lawyers, who have 
much litigation in the Supreme Court. Can such a practice be defended 
ethically? 


“The [name of paper] has already exposed the fact that a large 
pneu firm has been soliciting campaign contributions from the cor- 
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porations of this state for the .......... candidacy. If Judge .......... 
is elected, this legal firm will undoubtedly appear before the Supreme 
Court representing big corporate interests in this state.” 





One of the principles to be deduced from this state of facts is that the 
law should not permit of large expenditures on behalf of judicial candidates, 
so there can be no solicitation or receipt of large contributions. A second 
is that the bar associations, in order that they may secure and retain public 
confidence, should make their work utterly impersonal. There are ways 
to do this. The foundation for bar opinion based upon a secret balloting is 
a guaranty that the association officers are not misrepresenting bar opinion 
or abusing their positions of authority. The associations further should notify 
all candidates that support will be withheld from any who indulge in improper 
activities. The associations can go a great distance in preventing unwhole- 
some alliances and improper conduct on the part of candidates. Their 
support is virtually worthless from every standpoint if it is not sufficient 
to restrain approved candidates from yielding to the temptations to which 
candidates are subjected. 

The one serious menace to bar association guidance of the electorate 
lies in freedom of expenditures. The least deserving candidates for the 

bench may be most effective in raising money. And the raising of an 
‘ adequate fund, in the absence of statutory limitation, in competition with 
partisan and other interests, is the hardest part of the association’s work. 
The organized bar can compete fairly in ways not involving large outlays 
of money through its large corps of volunteer speakers. 

Heretofore the efforts so made by city bar associations have been amid 
the welter of unlimited expenditure. But soon we are to observe the results 
of such effort when confined by a corrupt practices act. In this number of 
the Journal we set forth the present situation in Ohio and the plans made 
by the Cleveland Bar Association. It now looks as though the partisan 


office brokers and shoddy bleeders of candidates and shoddy candidates them- 
selves are in for a bad time. 





Inspiring Work Done by Judicial Councils 


The lengthy article in this number on The Work Done by Judicial Councils 
supplements our description of these state bodies in previous numbers and es- 
pecially the article in Vol. XIII, No. 2. Its publication is justified by the fact that 
about three hundred judges and lawyers in eighteen states are engaged in con- 
structive labors of the highest order and are curious as to the means adopted and 
accomplishments outside their own jurisdictions. Also by the wish of the Judi- 
cature Society to serve this movement as well as possible until such time as the 
National Conference of Judicial Councils now being organized, assumes publica- 
.tion of its own organ. Further, by the wish of many of our readers to promote 
the establishment of similar bodies in other states. A mere glance at the compact 
report in this number of the activities of the Councils in Massachusetts, California, 
Kansas, Connecticut, Rhode Island and other states will reveal the tremendous 


force for the regeneration of our judicature throughout the country. A truly 
noble beginning has been made. 

















Plain Speech by New Supreme Court Justice 


New York State Bar Association Hears Owen J. Roberts’ Views 
Concerning Absurd Features of Procedure, 
and Their Correction 


The address on Procedure—Past, Present 
and Future, delivered at the 1929 meeting of 
the New York State Bar Association by Mr. 
Owen J. Roberts, of the Pennsylvania Bar, is 
one of the most forceful that has been sub- 
mitted in a long time.* A few extracts from the 
address are presented here. It is becoming 
steadily more obvious that postponement of 
substantial reform in civil procedure is inexcus- 
able. Can public disgust over absurd and costly 
modes of litigation be a matter of surprise 
when leaders of the bar formulate such de- 
structive charges? It will be observed that 
Mr. Roberts does not stop with criticism, but 
offers also his view as to the route reform 
should follow. , 


Too Much Legislation 


I do not know whether the better plan is to 
have a judicial council, as some states have 
now, or whether the rule-making power, and 
a very broad rule-making power, should be 
lodged in the court of highest jurisdiction in 
the state, or in some body drawn from the 
judges of the state; but this I do feel: That 
the time has come in this country for the 
lawyers to demand of the legislators that they 
turn over in the fullest measure to some body 
which has the knowledge and a body which 
has the flexibility to meet conditions as they 
arise the whole question of the rule-making 
power, and that instead of being regulated by 
statute, procedure in this country should be 
regulated by rules; changed from time to time 
and altered to meet conditions as they arise. 


And when I say a rule-making power I 
mean, perhaps, very much more than at first 
blush would appear. I mean this: That the 
question of forms of action, the question of 
the initiation of an action, the question of 
pleadings, the question of proofs, the question 
of trial procedure, the question of appellate 
procedure and the whole genus of procedural 
things, from the start to the end of a litigation, 
ought to be in the hands of those who know 
best about it and who, from time to time, 
can make rules to meet situations as they 
arise in the actual practice of law. 


Now, if some pioneer or some body of 
pioneers at the Bar can persuade some legis- 
lature in this country to put in the hands of 
the highest court of the state, or of a judicial 
council, made up of the judges and certain 
lawyers of the state, the power to regulate by 


*This address was published in full in the 
New York State Bar Association Bulletin for 
October, 1929. 


rule, as is done by Great Britain the whole 
question of procedure, we will have gone a 
tremendous way to fit our procedure to our 
needs better than it fits at this writing. 


Settling Issues 


Every one of us has had experience in our 
own courts of hours wasted in trial in proving 
papers formally, as to which there is, in hon- 
esty and fairness, no dispute. Their authen- 
ticity is admitted. Sometimes, when one meets 
competent counsel, that matter can be reached 
without any rule or any procedure. 

In Great Britain they do it by masters. 
Surely it is a disgrace that in our courts to- 
day, in mine and yours, counsel are calling 
witnesses to the witness stand, having them 
sworn, showing them their signatures and ask- 
ing them to identify the documents and papers 
about the authenticity of which neither side 
has the slightest doubt or can have the slight- 
est doubt. There certainly ought to be some 
way by which we can in this country settle 
issues and settle evidence in advance of trial. 
I know of no serious effort that has been made 
to do it as yet. Several judicial councils in 
this country have the matter under study now 
and expect to report to their bars or to their 
benches something along the line of the Brit- 
ish system. 

Civil Jury Cases 


In a civil jury case it seems to me that 
there is more to be said for less than a unani- 
mous verdict than there is in criminal cases, 
and whatever may be the qualms of any law- 
yer about the unanimous verdict in a criminal 
case, it does seem to me in plain, common 
sense that in civil cases we should not have 
the hung jury or delayed justice by reason 
of one or more cantakerous or ignorant jur- 
ors out of the twelve, and I do suggest that 
in all the jurisdictions of the states there 
ought to be some change of the requirement 
of a unanimous verdict in civil cases. 

I am not familiar with your practice here 
on the question of points for charge or pray- 
ers for instruction in civil cases. We call 
them in Pennsylvania points for charge. I 
notice in some jurisdictions they call them 
prayers for instructions. 


They are traps for judges. A requirement 
that a judge must answer prayers for instruc- 
tions or points for charge has been the basis 
of many an unjust reversal in an appellate 
court, and I am glad to say that we are at 
last coming out of the medieval woods in 
Pennsylvania and at last coming a bit into 








8 JOURNAL OF THE 


the light, because we have now established 
the practice that if a judge in a civil 
case covers the point adequately in his 
general charge to the jury he is not bound 
to answer a prayer for. instructions which 
merely covers the same matter over again. 
I don’t know how enlightened or advanced 
you are in New York State, but I know 
that there are still dozens of states where 
points for charge are traps for trial judges, 
and where they bring about reversals 
which, on the whole, ought not to be brought 
about, and that there ought to be some relief 
from a judge being required to read abstract 
points of law to a jury. 

After all this procedure ought to have 
some semblance of common sense, and what 
litigants have a right to ask, and what we 
lawyers have a right to ask on behalf of our 
clients is this, and it is this and no more, that 
in a plain, matter of fact, easily understand- 
able way a judge should leave the issues of 
fact to the jury. 

It is a mockery for a judge to read a legal 
essay toa jury. Too often it is done. It gives 
the jury the idea that there is something 
wholly recondite and difficult to understand 
about a very plain and simple proposition that 
should be put to them. And that brings me to 
another reform that seems to me to have come 
slowly in this country. Again I speak with- 
out knowledge of your practice here but I do 
know about the practice in my own state. 


On Muzzling Judges 


Now, with respect to trials generally. You 
are familiar with the fact that there has been 
in congress, session after session, a statute 
which has gotten pretty far in one or two of 
the sessions, to deprive federal judges of any 
right or power to outline the evidence or com- 
ment on the facts to a jury. You are familiar 
with the fact that in a number of states that 
is now the law. Indeed, there are some states, 
as I understand it, where a judge is permitted 
to charge before counsel address the jury and 
to charge only on points of law, and there- 
fore the learned gentleman, after having acted 
more or less as a referee during the rounds 
of the battle, sits up and reads a legal essay, 
and then must subside into silence while coun- 
sel roam over the field and do pretty much as 
they like. 


That is not our idea of trial, as lawyers, 
certainly. If you are going to have judges, 
have confidence in their ability and their in- 
tegrity. If the judge is worth the powder to 
blow him up and has been sitting in a court, 
he has known something of how matters ought 
to go to a jury. He has learned something 
of how things get twisted to a jury. And in 
the interests of right and justice he has a 
right to set out the facts as he sees them, the 


conflicting claims, and to comment on the 
evidence. 


Of course he can do it unjustly; of course, 
if he is clever, he can bring about an unjust 
result by these comments. Certainly he can. 
But because some man will do an injustice, 
because some man does not recognize his obli- 
gations, shall you take away from all the up- 
right judges—thank God they are legion—the 
right to guide a jury’s mind toward a just re- 
sult, particularly in a complicated case where 
the evidence has gone over a pretty big field? 
It seems to me to ask the question is to answer 
it. 

And it seems to me it ought to be made 
letter-clear by the laws of our states that a 
judge presides over and guides a trial, and 
that the lawyers are merely ministers to assist 
him to guide the trial right, and that any- 
thing that takes away the power of that judge 
to give his help and guidance to the reaching 
of the correct result is simply crucifying the 
administration of justice and making a mock- 
ery of it. 
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University Conferences on Public 
Administration 


There is a growing tendency to relate aca- 
demic consideration of public affairs to cur- 
rent problems of administration. Interna- 
tional politics receive attention every summer 
at Williams College. Princeton University, in 
March of this year, conducted its first Con- 
ference on Politics, and devoted most of the 
sessions to the problems of criminal justice. 
From June 30 to July 2 the seventh Common- 
wealth Conference will be held at the Univer- 
sity of Iowa and there will be discussion under 
the heads of Law Enforcement and Judicial 
Administration, among others. Professor 
Benjamin F. Shambaugh is in charge. At 
these conferences the public is afforded oppor- 
tunity to hear opinions from competent lead- 
ers and to have questions answered. 


At the Princeton Conference on Politics 
such well known experts as Prof. W. F. Wil- 
loughby, Professor William E. Mikell and 
Prof. Raymond Moley conducted sessions and 
among those who led in the discussions were 
Prof. Edson R. Sunderland, Frank J. Loesch, 
Judge Eli Frank, Edward L. Katzenbach, 
Emory R. Buckner and Prof. Joseph McGold- 
rick. Most of the phases of criminal law ad- 
ministration and penology were dealt with. 
The Conference was made possible through 
the generosity of Mr. Chester D. Pugsley, and 
was very capably directed by Prof. Harold F. 
Dodds. It afforded a very good illustration of 
the tendency of universities to extend their 
influence as leaders of current thought, in 
conjunction with practical administrators. 
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Cleveland Bar Adopts Campaign Plan 


With Aid from New Corrupt Practices Act Ohio Bar Associations Are 
Able to Advance Worthy Candidacies and Eliminate 
Scandals and Extravagance. 





The Cleveland Bar Association, which has 
been a pioneer in the movement for guiding 
voters in judicial elections, and has had a 
high degree of success, appears now to have 
strengthened its position notably. It has per- 
fected a plan for encouraging the candidacy 
of desirable persons. This plan is to be sup- 
ported by a law (which took effect Jan. 1, 
1930), which puts restrictions upon the amount 
of money to be expended by a candidate for a 
judicial office. 

The perfected plan is of such great im- 
portance that it will be set forth as fully as 
necessary to serve the bar associations of other 
cities. But first reference will be had to the 
corrupt practices act, which bears an intimate 
relationship to the plan. 

In the fall of 1926 there were eight judg- 
ships to be filled in four Cuyahoga County 
courts. The Cleveland Bar Association was 
successful in having its recommendations for 
all eight places adopted by a majority of the 
electorate. But the campaign left a bad taste. 
As reported in this Journal* the “campaign 
committees” of the various judicial candidates 
expended about $50,000. The Association 
spent about $4,600. It appeared that candi- 
dates not endorsed by the Association spent 
a good deal of money and obliged the en- 
dorsees to follow suit. It appeared that to 
continue under such conditions would preju- 
dice the Bar Association’s efforts. Comment- 
ing upon this the article referred to said: 

“The large expenditure of money in the 
recent Cleveland campaign is important because 
the stamp of bar approval tends to become of 
less value when checkbooks are used freely. 
Unless something can be done to remedy this 
trend the consequences are likely to become 
steadily worse, and they cannot go much 
farther without bordering on scandal.” 

The amended election code, applying to all 
elected officers, including judicial, forbids ex- 
penditure for any but certain specified and 
usual purposes. It applies to primary elec- 
tions as well as finals. It forbids the solicita- 
tion of money from candidates except for 
advertising in “periodicals having an estab- 
lished circulation.” The law limits candidates 
for the court of appeals to the spending of 
$2,000; common pleas, probate and insolvency 
courts, to $500. 

This act should be controlling especially as 
to judicial candidates. The risk assumed by 
disregarding it would be extraordinary. It 


*“The Purchase of Judicial Office’; Vol. 
No. 4 (Dec., 1926). 
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appears to relieve all parties, groups and as- 
sociations from the unfairness inherent in 
unlimited expenditure, and has also the great 
virtue of absolving candidates from solicita- 
tion, from threats, and from the squandering 
of their money. 

While it protects all interests equally it may 
be considered especially advantageous to the 
bar associations of the state in respect to 
candidacies in which their members are in 
substantial agreement. Of course it does not 
preclude any person, lawyer or layman, or 
any association whether of the bar or of the 
laity, from endeavoring to advance their 
candidates’ interests. It should assist the bar 
associations when their members are strongly 
for any candidate for a judgeship; but when 
two or more candidates seriously divide the 
association’s plebiscite, so that the particular 
choice of the association will be opposed by 
strong minorities, there is ground for sup- 
posing that there is more than one good 
candidate in the field, and public interests will 
not suffer even if the candidate successful in 
the bar primary is defeated. 


Details of Plan 


Now for the improved machinery. A special 
committee worked out the details and sub- 
mitted a report to the Executive Committee, 
which, slightly altered, was adopted as follows: 

1. The creation of a standing committee 
of the Cleveland Bar Association to be known 
as the Committee on Judicial Candidates and 
Campaigns to consist of not less than thirty 
members appointed annually by the President 
with the advice and approval of the Executive 
Committee, with duties and powers as follows: 

(a) To keep itself constantly informed of 
prospective candidates and their qualifications 
for Municipal, Common Pleas and Court of 
Appeals judgeships. 

(b) To induce lawyers qualified for these 
judicial offices to become candidates therefor. 

(c) Prior to each Cleveland Bar Asso- 
ciation poll, to recommend a list of candidates 
to the members of the Bar Association as 
qualified for the judicial offices to be filled 
at the next election, which list shall be 
submitted to the members of the Bar Asso- 
ciation along with a list of all candidates 
in the poll and a brief summary of the edu- 
cation and experience of each candidate. This 
recommended list may include more or fewer 
candidates than the number of judicial offices 
to be filled; the list shall before submission 
to the members of the Bar Association be 
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first submitted to and be subject to the ap- 
proval of the Executive Committee. 

(d) Whenever in its judgment it becomes 
feasible so to do the Committee may exact 
from all candidates submitting themselves to 
the Bar poll a pledge that they will abide by 
the result of the Bar poll, will not permit in- 
dividual campaign committees to be organized 
in their behalf and will not conduct individual 
campaigns, and to take such action as the 
Committee may decide in respect to candidates 
declining to make such pledges or to abide 
thereby. 

(e) To have complete charge of the rais- 
ing of money and the conduct of campaigns 
for the election of the judges selected at the 
Bar Association poll. 

(f) Such other duties and powers as the 
Executive Committee may from time to time 
confer upon it. 


Cleveland Bar Policy 


In participating in judicial elections the As- 
sociation will put into effect the following 
practices as soon as it is feasible to do so: 


(a) Results of the Bar Association poll 
should be given wide publicity and the com- 
mittee should carry on longer and more active 
campaigns in the future than it has in the 
past. 


(b) All judicial candidates should be noti- 
fied that the €leveland Bar Association will 
not support any candidate for judicial office 
who directly or through a committee solicits 
or receives funds to pay campaign expenses. 


(c) In order to eliminate the personal ele- 
ment always attached to a contribution given 
either to a judge or his campaign committee, 
and to make these contributions as impersonal 
as possible, all contributions for such purposes 
should be given to the Cleveland Bar Asso- 
ciation for use by its campaign committee. 


(d) Before the name of any candidate for 
judicial office is submitted in the Cleveland 
Bar Association poll such candidate should be 
required to pledge himself that he will not 
solicit or receive funds for campaign purposes, 
and there should be printed on the judicial 
referendum ballot only the names of those 
candidates who make such a pledge. 


(e) The campaign committee should 
promptly withdraw its support from any judi- 
cial endorsee of the Bar Association who fails 
to give the pledge required of him or, having 
given it, violates it. 

(f) Judicial endorsees of the Bar Associ- 
tion should be advised that it is the judgment 
of the campaign committee that they ought 
not to address political party meetings, but 
that no objection is made to proper addresses 
before civic organizations, women’s clubs 
men’s clubs and cosmopolitan groups made up 
of people interested in civic affairs. 


Benefits to be Expected. 


The major features of this programme de- 
serve comment: 

1. The Cleveland Bar Association has done 
some of its best work in directly approaching 
lawyers considered specially qualified for ju- 
dicial office and inducing them to allow their 
names to be voted upon by the membership. 
Under existing conditions there probably are 
always lawyers who could secure the endorse- 
ment of the bar but who definitely refuse to 
enter the maelstrom of politics. Past suc- 
cesses justify the view that under a law 
which limits the expenditures and activities 
of parties, factions and candidates, the ability 
of the association to discover and bring out 
excellent judicial candidates will be much en- 
hanced. This gets right to the heart of the 
matter, for unless there are good candidates 


‘willing to stand for office the whole matter 


of short tenure and freedom for candidacy is 
a wretched farce. 

2. The Bar Association committee does 
more than submit facts concerning candidates ; 
it makes its own choices in advance and 
recommends them when submitting the entire 
list. Further, the committee is free, under 
the rules, to refrain from a recommendation, 
so that it will avoid the position of choosing 
when two or more candidates are equally ac- 
ceptable, and the very absurd position of 
recommending one who does not measure up 
to the committee’s standard. 

3. Only the names of such candidates as 
pledge themselves neither to solicit nor receive 
money will go on the association ballot, and 
support will not be given to any candidate 
who directly or through a committee solicits 
or receives funds to pay campaign expenses. 

The view appears justified that the system 
will produce a higher type of candidate than 
is possible otherwise, that candidates will be 
wholly relieved from importunities and from 
the temptation to conduct campaigns in an 
improper manner, and the electorate will, more 
than ever before, appreciate the unselfish 
nature of the bar association’s work. The 
plan appears also to embody the answer to the 
criticism of lawyer support for judicial can- 
didates, because it is as official and impersonal 
as it conceivably can be. Judges who win office 
with such support will be free not only from 
obligations to individual lawyers and firms, 
but also from all other personal, partisan or 
group obligations. 

There appears to be no reason why other 
bar association in Ohio should not undertake 
to guide voters in a similar manner. 

Meanwhile the Cleveland Bar Association 
is likely to afford most valuable experience in 
the near future. Bar participation in judicial 
selection is most needed in the larger cities. 
Efforts made in the last few years, notably in 
Cleveland, St. Louis and Los Angeles, have 
held out considerable promise of relief from 
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intolerable conditions, but have also justified 
some doubts. Indeed it has been feared that 
the entire matter would become bogged by 
the necessity for almost superhuman effort to 
enable the bar to cope with powerful agencies 
which are utterly without conscience. Com- 
petition almost wholly on a cash basis tends 
to reach dangerous bounds, and greatly em- 
barrasses the bar associations. In one cam- 


paign the Chicago Bar Association collected 
and spent more than $75,000. That the result 
justified this cost is not sufficient reassurance. 
The account of the recent success of the Los 
Angeles Bar Association, in this Journal for 
February, tells of almost unbelievable cam- 
paign exertions. There is no place to stop 
when expenditures are not limited by law. 





Bright Prospects for 


The matter of co-ordinating the American 
Bar Association with the forty-nine associa- 
tions in the states and the District of Colum- 
bia, which was discussed at length in the Feb- 
ruary number of this Journal, has been studied 
by committees representing the Executive Com- 
mittee, the General Council and the Conference 
of Bar Association Delegates of the American 
Bar Association. Reports will be made at the 
August meeting of the Association by the 
three committees. 

It appears that the three committees are 
agreed in respect to general policy. No con- 
crete plan for co-ordination will be offered 
because it is felt that further detailed study is 
rcyuired. But the general aspect of the situa- 
tion will be presented for consideration by the 
three bodies at the annual meeting in Chicago 
in August. 

The committees have found extraordinary 
interest in the subject. It would appear that 
it is about to become the most engrossing of 
bar projects and the opinion is held that when 
the will to achieve, or the consciousness of 
opportunities for the bar associations of the 
country to pool their strength, is fairly devel- 
oped, there will be adoption of some plan 
which will be worked out with due consider- 
ation for all needs and interests. 

There are very encouraging factors in the 
situation. It is found that the desire for in- 
creasing bar solidarity is felt generally among 
the lawyers who have been doing most of the 
work in the American Bar Association and the 
state associations and only a lack of a forum 
has prevented full expression of ideas. It is 
accepted that the American Bar Association 
must take the lead and the state associations 
are sure to concur in plans which may be 
proffered. 

The members of the three committees find 
that there has been a steady approach toward 
national bar solidarity for two or three decades 
and that probably eighty or nfnety percent of 
the route has already been traversed. It is 
felt that the scheme for co-ordination should 
leave the state associations independent as to 
their form of organization. As to the Amer- 
ican Bar Association the study to this time 
indicates that its existing form of organization 
serves very well. The work of the Executive 
Committee, which is mainly managerial and 


Bar Co-ordination 


fiscal, is well performed and the excellent per- 
sonnel of the committee is a testimonial to the 
good work of the General Council, which 
chooses all officers. The matter of converting 
some of the more important committees to 
sections is a detail easily arranged. 

Not any considerable change in the Asso- 
ciation as it is, but the adding of another wing 
to the structure, if the organized profession, 
now numbering fhore than 50,000, is to parti- 
cipate in deliberations, appears to be the gen- 
eral need. In this connection it must be re- 
membered that nearly all of the 28,000 members 
of the American Bar Association are also mem- 
bers of state associations, exercising influence 
in both fields. Also the growth in state asso- 
ciations is likely to be rapid. In Oklahoma, 
for instance, the state association increased in 
one year from 450 to over 3,000 and the Cali- 
fornia Association of 1,500 became the Cali- 
fornia State Bar with 10,500 members. 


The concensus of committee members is 
that the profession has been deprived of much 
needed power by its arbitrary division into 
separate bodies. ‘The modern tendency to divide 
along lines of specialization, in the abscence 
of effective union, is a disintegrating force and 
makes the bar subservient in many respects to 
the world of business. The profession is hard 
pressed by various business agencies which 
assume to meet modern economic needs. For 
many years the bar of the country has not 
been so organized as to cope effectually with 
these internal and external. disintegrating in- 
fluences and forces. 

Already the interest aroused merely by the 
creation of committees has manifested itself 
in bar journals, the May issue of the American 
3ar Association Journal being a powerful illus- 
tration. 

Possibly one of the chief difficulties in work- 
ing out a co-ordinating plan lies in the purely 
fiscal side. Put it must be remembered that 
the total cost of operation, if pooled, will not 
only give increased service but will also reduce 
the cost in dues to all who belong to the state 
and national bodies. Further, the adoption of 
co-ordination will stimulate adherence by 
thousands of worthy lawyers who have re- 
fused to aid associations which they consider 
clique-controlled and ineffectual. 











Need for Judicial Statistics Realized 


Law Institute of Johns Hopkins University Given Extensive Finan- 
cial Aid—Programme of Study Through Survey 
of Litigation Is Expanded. 


The American Judicature Society, from its 
inception, has consistently drawn attention to 
the need for regular reporting of the work 
of the courts. We developed methods for 
reporting decisions a century ago and in this 
respect we have constantly improved, mainly 
through private enterprise in editing reports 
and making digests. Unfortunately reporting 
on the administrative side of the judicial 
function depended upon judicial authority, and 
so lacking in integration have been our state 
judicial departments that there has been, 
until recently, almost no effort in this field. 
Unlike all other departments of government 
the judiciary has been deprived of the salu- 
tary experience of collating and publishing 
facts concerning administration. It has been 
the dark continent in the world of govern- 
ment. 

There can be little doubt now that this 
necessary work is to be assumed. Wherever 
judicial councils are created they find it quite 
necessary as a basis for their studies to get 
facts. In most instances they have gone about 
it to secure these facts. In the absence of 
uniform methods of recording information this 
pursuit of facts has been difficult. But a great 
deal is achieved when there exists in any state 
an advisory body which must shape its recom- 
mendations to genuine needs and must justify 
its proposals by authentic data. 

In the February, 1930, number of this 
Journal there was an article explaining the 
great survey of court dockets in the state of 
Ohio undertaken by the Institute of Law of 
Johns Hopkins University with the co-opera- 
tion of the Ohio Judicial Council and other 
agencies. This state is to become a striking 
example of the importance of statistics con- 
cerning litigation. The Institute of Law 
claims the wide field of testing rules of law in 
operation both substantive and procedural, and 
to this end it must acquire, at whatever labor, 
complete statistics from a typical jurisdiction. 
That its work will result in giving to Ohio a 
standard system is to be presumed. It will 
do much more. Complaint has been common 
that we do not know what facts should be 
recorded. Thus far there has been little op- 
portunity to perfect a method. The Ohio 
work will assist greatly in this for it will be 
on a large scale and will permit of develop- 
ing expert and critical thought in this field. 
Further, it will greatly stimulate interest in 
the subject. 

Evidence of the last mentioned consequence 
is already at hand. Since our earlier article 
was published the Judicial Council of Mary- 
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land asked the Institute of Law to perform 
a like service for that state, and the request 
was promptly acceded to. 


New Approach to Study of Litigation 


At about the same time the Institute under- 
took another type of field research, this time 
in respect to civil litigation in New York City. 
An entirely different method is being tried. 
Twenty thousand letters were sent out to 
lawyers asking them to submit detailed reports 
on one or two cases recently completed. An 
explanation of the purpose was set out in 
the letter as follows: 

“An accurate knowledge of how the ma- 
chinery is working at every stage of a pro- 
ceeding is essential and this can be obtained 
only by ascertaining what occurs in a great 
many actual cases. The real purposes for 
which our procedural rules and devices are 
used and the practical effects of their use are 
vital matters not to be found in court records. 

“These records are not to be neglected but, 
in order to make the study thorough-going 
and practical, the data in public records must 
be supplemented by information which can be 
obtained only from the lawyers themselves. 
For that reason, full information as to actual 
cases is being sought from lawyers. 

“The members of the bar should welcome 
this undertaking, which recognizes the unique 
contributions they can make to the study of 
defects in law by beginning with the practical 
information which only they can supply. 

“Their interest in efforts to improve the 
administration of justice was never more keen. 
This request is addressed to that interest. 
Every lawyer is urged to regard it as a pro- 
fessional obligation to answer these questions 
and to supply such further information as may 
be needed to complete this study.” 

It is presumed that a sufficient number of 
cases will be reported to afford ample ma- 
terial for an analysis of the condition of civil 
litigation in New York City and the operation 
of rules of procedure. 


Large Means Afforded 


That work of this character makes a strong 
appeal to public-minded individuals is shown 
by the support given to the Law Institute. An 
immediate endowment of $4,000,000 is pre- 
dicated for the Institute, and ultimately $3,- 
000,000 in addition. At a meeting held March 
3 announcement was made that an initial con- 
tribution of $200,000 toward the endowment 
had been made. A year ago an anonymous 
gift of $450,000 was made to provide a build- 
ing for the Institute. A library was made 
possible by another gift, by Mr. de Courcey 
Thom, of $50,000. An allotment from the 
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estate of Conrad Hubert is expected to yield 
$150,000. 

The money raised in a single year is 
strongly suggestive of the success of the im- 
mense endowment contemplated. Meanwhile 
there is sufficient money on hand to permit 
of extensive work. While the studies to be 
made include matters of substantive law, not 
directly within the interests of the American 
Judicature Society, they include also the en- 
tire field of judicial administration. The 
creation of such an institute, and its relation 
to a leading university, is convincing evidence 
of the fact that the people of the United States 
are no longer content to do the least possible 
in respect to their laws and administration. 
In the decade since the World War we have 
crossed the frontier of the dark continent, 
determined to illuminate eventually every 
“corner and recess.” 

Mr. Edwin G. Baetjer, a lawyer and trustee 
of Johns Hopkins University, and chairman 
of the fund of the Institute, said: 

“Its object will be the scholarly and un- 
hurried study of the foundations of the law, 
its fundamental rules, their scope and their 
limitations as fixed by the reasons for their 
being, the study and criticism of judicial de- 


cisions, legislation, and any restatement or 
codifications of the law. 

“Such study would provide invaluable assist- 
ance to judges, to those engaged in restate- 
ment or codification, and to legislators. They 
should help to make a law a science and give 
us a philosophy which will mediate between 
stability and progress and supply a principle 
of growth. This is high endeavor and should 
be a service of distinction.” 

Dean Roscoe Pound, in telling of the place 
of the Institute of Law in the whole scheme 
of the lawyer’s and judge’s and legislator’s 
activity, said: 

“The Institute of Law will supplement and 
make more effective the methods with which 
the profession is familiar. It will give us a 
real certainty in places where the analytical 
method is giving an illusory certainty. It will 
give us solid ground of measured utility where 
we now go on an assumption of utility resting 
on personal ideals and limited personal ex- 
perience. 

“There is no one road to legal and juristic 
salvation. There is more than enough to do 
for many agencies of improving our adminis- 
tration of justice. In our legal house we must 
have many mansions. The work of research 
must go before effective law-making in indus- 
trial twentieth century America.” 





Let Elected Commission Choose Judges’ 


While on the whole we have and have had 
a very satisfactory judiciary in the State of 
Nebraska, yet there is no doubt we could im- 
prove on our system of selection and tenure 
of judges. Why not amend the state consti- 
tution so as to provide for the election of 
seven commissioners on a non-partisan ballot 
to be styled, “The State Commission for Se- 
lection and Appointment of Judges,” elect one 
commissioner at large and one from each of 
the six congressional districts, similar to the 
method now employed for the election of the 
Supreme Court judges, these commissioners 
to serve without pay and empowered to select 
and appoint all District Court and Supreme 
court judges, and judges of any other similar 
or intermediate courts that may be hereafter 
created, such judges when appointed to hold 
office for life or upon reaching the age of 
seventy-two years, to be retired upon a pen- 
sion of two-thirds of the pay being received 
at time of retirement? 

It has been said that: “Ours is the only 
civilized Caucasian country where judges are 
chosen at general elections for short terms. 
In all the rest of the Western World, includ- 
ing such radical governments as New Zea- 
land, Australia, Great Britain, and Switzer- 





*This article is an extract from an address 
delivered by Charles E. Matson, of Lincoln, 
Nebr., at the 1926 meeting of the Nebraska 
State County Attorneys Association. 


land, the judge is chosen by a qualified ap- 
pointing officer or board, with tenure during 
good behavior and usually a pension on re- 
tirement.” 

The ideal judge must possess special and 
peculiar abilities and capabilities. Not every 
good lawyer could be a good judge. The ideal 
judge must have not only education, with a 
comprehensive knowledge of law, but he must 
possess mental stamina, adaptability, breadth 
and grasp of intellect, quickness and certainty, 
and above all he must have what we call 
“judicial temperament.” 

Considering the necessary qualifications of 
the ideal judge, it is obvious, in the very 
nature of things, that the electorate generally 
cannot know, and has no way to judge, the 
merits of candidates for judicial office. Who 
would want the surgeon who is to operate on 
him or some member of his family selected 
by popular vote? Who would have had the 
architect who designed the new state capitol 
selected by popular vote? The legislature 
which provided for the erection of the new 
capitol saw the foolishness of such a proceed- 
ing and wisely authorized a commission the 
majority of whom .were appointed by the 
governor, to choose the architect. I submit 


that the selection of a judge of a district or 
of the supreme court is as important as the 
selection of an architect, and that the expert 
qualifications of an architect are not so nu- 
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merous or exacting as the expert qualifications 
of a supreme court or district judge, and the 
right selection not nearly so important to the 
people of the state. 


Under the elective system, every candidate 
for judicial position must be an office seeker. 
With the district judge, at least once in fou 
years, and with the supreme judge, at least 
once in six years, if he would remain in office, 
he must break in on his judicial duties and 
devote valuable time to a campaign for re- 
election which time could be much better and 
so far as the state is concerned, more profit- 
ably devoted to the state in his judicial ca- 
pacity. The qualities that make for popularity 
with a candidate for judicial office, are some- 
times the very qualities that unfit him for 
service on the bench. 


It is notorious that some of the best judicial 
timber in the state will not seek such a posi- 
tion, for two reasons: First, because of 
aversion of running for public office, with its 
distasteful campaign methods, and _ second, 
because of the brief tenure and necessity for 
repeated campaigns if one is to remain in 
office. 


There is no doubt but that seven com- 
missioners whose sole official duty would be 
to choose and appoint judges, could exercise 
a,far more intelligent selection than can the 
people at an election. The qualifications of 
such men as might be selected by this system 
could and would be carefully weighed with 
the single consideration of fitness. Men who 
would make ideal judges, men of wide legal 
attainments, who cannot be induced to enter 
a political campaign for judicial office under 
the present system, could be drafted for this 
service under the method and for the tenure 
suggested. This is no reflection upon any of 
the present judicial office holders selected 
under the present system. The remarkable 
fact is that we as a people have been so suc- 
cessful in electing such satisfactory candi- 
dates for our judicial positions. However, 
the social organization and all the affairs o/ 
men are becoming daily more and more com- 
plex. Our population is increasing gradually. 
In the nature of our social development, a 
higher standard of ability is required of our 
judges, and, with the increase of population, 
the ability of the people to select proper can- 
didates becomes more difficult. 


In support of the life tenure provided by 
the Federal Constitution, Alexander Hamil- 
ton said in the Federalist: 

“The standard of good behavior for the 
continuance in office of the judicial magistry 
is certainly one of the most valuable improve- 
ments in the practice of government. * * * 
It is the best expedient which can be devised 
to secure a steady, upright and impartial ad- 
ministration of the laws. 
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Lord Bryce in his “American Common- 
wealth” says, in commenting on the American 
judiciary system: 

“The independence of the judiciary, due 
to its holding for life, has been a conspicuous 
merit of the Federal system, as compared with 
the popular election and the short term of 
judges in most of the states.” 

Again he says: 

“The minor Federal judges are usually 
persons of ability and experience. They are 
inadequately paid, but the life tenure makes 
the place desired and secures respect for it. 

“Of the state judges it is hard to speak 
generally because there are great differences 
between state and state. In six or seven com- 
monwealths, of which Massachusetts is the 
best example among eastern and Michigan 
among western states, they stand high—that 
is to say, the post attracts a prosperous bar- 
rister though he will lose in income, or a law 
professor though he must sacrifice his leisure. 
But in some states it is otherwise. A place 
on the bench of the average court carries 
little honor and commands but slight social 
consideration. * * * Often he stands below 
the leading members of the state or city bar 
in all these points and does not move in the 
best society. Hence a leading counsel seldom 
accepts the post, and men often resign a 
judgeship, or when their term of office expires 
do not seek re-election, but return to practice 
at the bar.” 


A comparison of Federal court decisions, 
where judges are appointed and hold office for 
life, with state court decisions, where gener- 
ally judges are elected for limited terms, 
shows that the Federal courts are far less 
exacting in matters of procedure, and revers- 
als far less numerous because of mere errors 
of practice. 


The superiority of the product of the Federal 
system where judges are appointed for life, 
over the elective short term systems of the 
states is conceded by every disinterested and 
informed observer. If as Dean Pound 
charges: “Our system of courts is archaic 
and our procedure behind the times” (a 
charge which we all recognize as true) I sug- 
gest that we in Nebraska emulate the Federal 
judiciary system to the extent of having all 


. district and supreme court judges, and the 


judges of any other intermediate courts that 
may be hereafter created, chosen for life or 
until they have arrived at the age of seventy 
two years at which time they shall be retired 
with a pension equal to two-thirds of the 
salary being received at the time of retire- 
ment and that they be selected and appointed 
by a commission of seven, to be elected by the 
people on a non-partisan ballot, one elected at 
large from the state, and one from each of the 
six congressional districts; that these com- 
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missioners be elected for a term of six years 
and that it be provided that each two years 
there shall be an election of two of the dis- 
trict commissioners and the sixth year the 
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commissioner at large; that the commissioner 
at large shall be the chairman of the com- 
mission and shall have the right to vote in 
all cases of tie. 


Survey of Philadelphia Court 


Long Deferred Reports on Municipal Court Are Being Published— 
History of Inferior Tribunals Points to Need for Unification. 


For several years there has been in progress 
a survey of the Municipal Court of Phila- 
delphia. The delay appears to have been due 
to the unexpected retirement of President 
Judge MacNeille, who was elected to the 
Common Pleas Court, and the disaffection of 
his successor. Work was resumed when the 
Hon. Leopold C. Glass became executive. 
The investigation is by the Bureau of Muni- 
cipal Research, with an elaborate staff of ad- 
visers and workers and is financed by the 
Thomas Skelton Harrison Foundation. 

The first report to be published is merely 
descriptive of the court, as a basis for com- 
prehending various detailed reports of depart- 
ments made in a critical spirit. At the time 
this notice is being written there is a second 
submission dealing with the Auditing Control 
and Purchasing Procedure. The original in- 
tention of publishing the entire report at one 
time had to be abandoned. 

The History and Functions report makes a 
pamphlet of ninety-two pages besides the in: 
dex. It gives assurance that the intention of 
the promoters to make this survey of general 
value, as well as special to Philadelphia, is 
to be carried out. The many persons inter- 
ested in judicial administration in large cities 
will need to obtain all that is published in this 
survey. To do so they need only apply to 
the Bureau of Municipal Research, 311 S. 
Juniper St., Philadelphia. 

The Philadelphia Municipal Court was 
created in 1912 when there was no higher 
conception in judicial organization for a 
metropolis than to create a new court of 
special powers to perform neglected functions. 
The Municipal Court of Chicago, established 
six years before, had made a brilliant record 
through a combination of effective organiza- 
tion and distinguished personnel. Starting 
with somewhat similar organization, but nar- 
rower jurisdiction, the Philadelphia court 
rapidly expanded its volume of work, until, 
with no more than ten judges it had over five 
hundred on its payroll. By two successive 
amendments its civil jurisdiction was raised 
to $2,500. Its most extensive and dramatic 
field was developed in the cases of juveniles 





1A third volume was issued in May devoted 
to the Domestic Relations Division. 


and minors over the juvenile court age, in 
adoption, domestic relations, and misdemean- 
ors. It lent itself unreservedly to the pro- 
gramme of social service. 


Like other municipal courts, so called, it 
was but one of a congeries, of courts. It 
relieved the Common Pleas courts to some 
extent and competed with the twenty-eight 
magistrates courts in respect to small claims 
and minor criminal matters. Its varied history 
appears to reflect the character of its execu- 
tives, who exercise wide powers and practi- 
cally without restraint. Its judges are elected 
and its president judge was elected by voters 
until 1924 when it was provided that the 
judges should choose their executive for five 
year terms. 


One Court Better Than Several 


Courts of this type have by far the hardest 
and most important work of any courts in the 
country. At the same time their judges rank 
lower in salary and popular appreciation than 
the judges of full trial powers. In the greater 
part of their routine work they are wholly 
without the advice, aid and criticism of the 
self-respecting element of the bar. The na- 
ture of their judges’ tenure constitutes a 
powerful temptation to play politics. The 
public interest in the dramatic, human side 
of the court’s work leads to a critical attitude 
which is usually very weak in constructive 
proposals. But whatever criticism is voiced 
and however much counsels of perfection are 
proffered, there is little possibility of doing 
anything significant. Usually a slight change 
in powers or procedure involves several years 
of legislative struggle. The entire history of 
these courts appears to justify the belief that 
while they have over and over demonstrated 
the need for responsible administrative power 
and organization in the judiciary, they other- 
wise only prove the fallacy of having two or 
more courts in a single city or county. They 
illustrate the mighty significance of the work 
assigned to inferior tribunals and the fallacy 
of reserving the abler and higher paid judges 
for the “dignified” branches. 

The present survey appears to be conducted 
in a competent way and with entire fairness 
and should be worth a great deal. But it 








will fall short of its essential purpose if it 
does not present, in its constructive proposals, 
a plan for wiping out competition between 
local tribunals by the establishment of one 
trial court with functional divisions and con- 
trol through a council of judges who are heads 
of divisions. 


One court may meet public needs and is 
likely to if sensibly planned. Two, or three 
or more courts never have and never will fill 
the order. In judical administration especially 
simplification of structure is demanded. The 
time will come when the barriers to reform 
imposed by constitutions will be overcome and 
plain common sense will get its innings. 





Medical Journal Comments on Justice 


A recent number of the New York State 
Journal of Medicine, in its legal department, 
contains interesting comment upon the need 
for improving judicial methods. Among other 
quotable statements is the following: 


“In England before a man is admitted to the 
bar he must demonstrate that he possesses the 
intellectual, cultural and moral qualifications en- 
titling him to belong to a learned and honorable 
profession. The American bar has good reason 
to be proud of the thousands of splendid men 
included in its roster, but unfortunately, in in- 
creasing numbers, there are lawyers who yearly 
come to the bar in every state in the Union with- 
out the intellectual and cultural qualifications 
which a lawyer should possess, and most un- 
fortunate of all, without any real conception of 
the obligations which attach to membership in the 
legal profession.” 


Among comparisons made between our 
country and England, based upon the writ- 
ings of Professor Sunderland and Judge 
Proskauer, we find the following: 


“In the trial of a criminal case in England, 
the judge is permitted to comment upon the evi- 
dence, that is to say, the law permits him to give 
to the jury the benefit of his opinion on the 
probability or improbability of the testimony of 
any witness, although instructing the jury that 
they are not bound by his opinion and that they 
are the sole judges of the facts.” 


The editor says: “Respect for the law is 
ingrained in an Englishman.” This is true, 
He also says: “England, of course, has the 
advantage of centuries of precedent and tradi- 
tion,” and this is on the whole an error. Until 
the nineteenth century English criminal law 
was severe to barbarity, but it did not ac- 
complish its purpose. The English were, on 
the whole, rather a lawless people. It cannot 
fairly be said that they had generally respect 
for the law. In fact they were extremely dis- 
respectful, and this attitude, so far as civil 
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justice is concerned, persisted until near the 
close of the last century. The marked re- 
spect of the present generation for the law, 
the courts and all that they do, has no distant 
historic basis. At some time within the past 
one hundred years the reformation of Eng- 
lish justice came to have a profound effect 
upon the English people. Reform came first 
and respect and confidence followed. 





Lawyers Lose Through Delay 


The scope and very great importance of the 
powers and duties of trial courts call for 
thoughtful consideration in these changing 
times. The present system has served well 
in the years past, but with the great industrial 
development of our country, with more 
scientific processes and highly developed 
methods of transacting business, and the com- 
plications resulting from increased volume, 
it will hardly be expected that the old methods 
of handling litigation can be adequate. Under 
the pressure of these strenuous times there 
must be greater expedition and more accurate 
results than can come from the old jury sys- 
tem. The delays that now result chiefly from 
controversies over facts in lawsuits are not 
only disastrous to the clients, but they are 
destroying the volume of the lawyer's busi- 
ness. The altogether too frequent experience 
of having thousands of dollars of capital and 
valuable properties tied up in litigation ex- 
tending over a period of years, has brought 
hankruptcy to many of our clients and is no 
longer tolerable. A better method of trying 
the facts must be devised and put in force. 
if the courts are to function effectively and 
the lawyer’s business is to survive. How these 
conditions are to be met is an important ques- 
tion for the consideration of this association. 
The suggestion has been made that the trial 
court be made to consist of three judges with 
inrisdiction to determine all questions of law 
and fact, their decision upon the facts to be 
final, with limited exceptions, and that the 
court remain in session continuously at a 
central place in the circuit or district, where 
cases may be heard on reasonable notice after 
the issues are joined. And, where a jury is 
required, that it be drawn from the body of 
the circuit or district, without regard to 
county lines. This method would probably 


expedite results in litigation, render the main- 
tenance of the courts less expensive to the 
taxpayer and give much greater satisfaction 
than the present system.—Alan Bogue, South 
Dakota State Bar Association Rep. 1928. 








The Work Done by Judicial Councils 


By J. C. RuppENTHAL* 


Ohio led the way in the matter of legislation 
establishing a Judicial Council. This was by 
Laws 1923, page 364; General Code, section 
1697. Unfortunately for the immediate prog- 
ress of the movement no sustaining appropria- 
tion was made. Matters therefore languished 
for several years. No formal report has been 
published of the activities of the Council which 
was duly appointed, nor has other literature 
issued. 

Recently, however, new life has come, es- 
pecially through the activity of the Institute 
of Law established at Johns Hopkins Univer- 
sity, Baltimore. Beginning with the year 1930 
an exhaustive survey of the common pleas 
courts of Ohio has been undertaken jointly 
by the Judicial Council of Ohio, the Ohio 
State Bar Association and the Institute of 
Law. 

Blanks have been prepared, perhaps the most 
carefully worked out of any so far brought 
into use on the American continent. They are 
in sheets 8!4x14 inches, providing one sheet 
for each case, of which it is expected there 
will be many thousands. The purpose as in- 
dicated by the caption of the sheets is “Analy- 
sis of Civil Cases (except divorce).” A sheet 
of instructions of the same size accompanies 
the blanks to those who are to fill them. 

The scope of inquiry is indicated by the 
fact that blank spaces provide for docket num- 
ber, county, trial judge, title or style of case, 
attorneys for each party; three special ques- 
tions on the nature of the action; thirty-six 
items as to sex, majority, residence, status and 
occupation of parties, with right and left 
blanks for plaintiff and defendant respectively ; 
also preliminary relief, service, court or ori- 
gin, judgment or decree, manner of trial 
whether by jury or court, disposition, type of 
case. Besides these the amounts are to be 
given of the claim, the costs, the verdict, the 
judgment, etc., and also dates of filing, or rul- 
ing, and of judgment. 

The instructions sheet states the purpose of 
the report, the time to make and send it in 
and how to fill the blanks, and is on paper of 
a different color (yellow) from that of the 
report (white). In this connection a pam- 
phlet of nine pages entitled “A Study in the 
Administration of Justice in Ohio,” issued un- 
der the three-fold authority is very informa- 
tive. 


Oregon 


In the same year, 1923, Oregon also en- 
acted a statute, and again a lack of funds 
hampered adequate attention to the task out- 


*The author is Secretary of the National Con- 
ference of Judicial Councils, Secretary of the 
Kansas Judicial Council and Judge of the Dis- 
trict Court. 


lined. General Laws 1923, chapter 149, 
as amended by General Laws 1925, chapter 
164; Laws (Supp.) 1928, 1093. A _ report 
of the Oregon Judicial Council was compiled 
by Albert B. Ridgway, the executive secre- 
tary, and presented to the Governor. This 
was later published in April, 1929 in the 
Oregon Law Review, pages 237-246, and 
an insert. The personnel of the council 
at the time of the report is given. The stat- 
ute as to the council is quoted on the “duty 
to report annually to the Governor on the 
work of the several courts and branch courts 
of the state.” The report recognized from the 
first the need of comprehensive statistical data 
on the amount and character of litigation in 
the courts of Oregon and quotes the 1913 Re- 
port of the Commission on Legislation of the 
Massachusetts Bar Association. No appro- 
priation for expenses had been made. 

The Council turned to the quarterly reports 
of judicial business in the several counties 
required by law of county clerks and filed with 
the Secretary of State of Oregon in the year 
1917 and thereafter. The Secretary of State 
has compiled and published a summary and 
the secretary of the judicial council recast the 
data. The value of such data varies much, 
being without supervision of an expert in law 
matters at the time and place of the original 
entries. 

An insert 10x22 gives cases by counties, 
and cumulated for judicial districts, with the 
number filed in law, equity, divorce and crim- 
inal; and the number tried by jury, in law, 
equity and criminal; by court in law and 
equity, and divorces by contested and default, 
from 1917 to 1928. The council was fortunate 
to have so much material to make use of in 
default of funds. Next are tables of outlay 
for twelve years as above, for trial juries, 
grand juries, bailiffs, fees of state witnesses 
and salaries of judges of the supreme and cir- 
cuit courts. Third is a similar survey of 
eighteen years work by the Supreme Court. 
In July, 1925, the court was twenty-six months 
behind on its docket. There was congestion 
by the water code of 1909 over rights on 
streams and by the “omnibus bill of exceptions 
1913.” Then came a variation in arrears of 
the supreme docket from twelve and fourteen 
months in 1910 and 1911 down to six months 
in 1914. The line then went up to twenty-six 
months in 1925 as mentioned, and again down 
to six months in 1928 following remedies. 

The legislature rejected the suggestion of 
an intermediate court of appeals, and amend- 
ment of the omnibus bill of exceptions. Then 
the Supreme Court amended its rules with 
good results. 

The report gives tables of cases in the cir- 
cuit court with numbers by four classes. In- 


17 





18 


JOURNAL 


crease 1917 to 1928 was great and not in ac- 
cordance with population. Cases are grouped 
by district and in totals. Suggestion is made 
of more trial judges in one urban district. 
Outside judges appointed by the chief justice 
were used in cities, but the expense of such 
calls ran up to $5,000 or $6,000 a year and it 
was not regarded by the council as economical 
over providing additional judges. Costs are 
discussed as to juries with a finding that de- 
spite a statutory fee not one-tenth of jury 
costs falls on the litigants. A higher fee is 
recommended for jury trials. 


At the annual meeting of judges of the state 
the Council called attention to the necessity 
for judges to confer with the bar to reduce 
expense, to do business and to dispose of liti- 
gation. It was found that judicial adminis- 
tration cost forty-four cents per year per 
inhabitant of Oregon. Few states have avail- 
able similar data as to costs. 


The Oregon Council’s report is limited to 
the work of courts as mentioned in the stat- 
ute. It therefore omits annual meetings of 
the judges and the recommendations received 
and considered thereat as to the courts and 
their rules. Similarly no report is made of 
efforts of the Council to make more expedi- 
tious and effective the administration of judi- 
cial business in their state. Some further con- 
sideration of the activities of the Council may 
be found in 4 Oregon Law Review 4, page 
357 and 5 Ibid 1, pages 41-86. 


A questionnaire used by the jury commis- 
sioners in Multnomah county, 54%x8%, has 
been supplied by the Oregon Council, and 
also a pamphlet 6x9 of preliminary informa- 
tion to prospective jurors. 


Massachusetts 


Massachusetts, by General Acts 1924, chap- 
ter 244, was the next state to establish a Judi- 
cial Council. Five annual reports of the Coun- 
cil have since been issued and are the most 
complete contribution of this kind from any 
state. Each report has a table of contents, 
as it is called the first year, or index there- 
after, stating the contents by consecutive 
pages. ‘The five reports contain respectively, 
162, 128, 142, 123 and 108 pages, and one in- 
sert each. The report proper is 66, 71, 76, 
70 and 51 pages respectively, with the 
rest of the pamphlet as appendix. The fifth 
report has also stapled in as further appendix 
pages 1-13 of a report of the Department of 
Public Works. 

The first annual report, November, 1925, to 
the governor quotes the act of creation and 
gives the personnel of the Council. The law 
was drawn on the plan of a report of a Judi- 
cature Commission in 1921 as given in Mas- 
sachusetts Law Quarterly, August, 1921, page 
50. The report to the governor is so made 
for information of the public as well as for 


without jury. 





OF THE 


members of the state government, and sug- 
gests that recommendations to the legislature 
based on such reports should be made by the 
governor or by individuals or by members of 
the legislature or others to call attention of 
the lawmakers thereto. 


The problem was promptly recognized as too 
big for one year or even several years of 
study, and as changing from time to time. 
The legislature of 1925 asked the Council to 
investigate ways and means to advance cases 
without more judges and to keep down costs, 
also causes of congestion in the superior 
courts. The history of changes in the juris- 
diction and in the number of justices vary- 
ing from ten up to thirty is given, and English 
procedure discussed in relation thereto. 

The administration of criminal jurisdiction 
is taken up, with discussion of the abuse of 
appeal simply to gain time, the waiver of jury 
in criminal cases, Connecticut and Maryland 
practice considered and compared, with possi- 
bilities for Massachusetts. Complaints of the 
courts are taken up with comment on the 
looseness of public opinion in this matter, and 
recommendations of the Council. 

In administration of civil jurisdiction the 
Council recommends separation of debt and 
controversial litigation, the declaratory judg- 
ment, judicial notice of non-domestic law, 
rule making power for equity cases in the 
superior court by discovery and interrogatory, 
notice to admit facts and documents before 
trial, and bills of exceptions in equity. The 
development of district courts from those of 
justices of the peace is traced. Inquests are 
referred to. 

Suggestions are made as to courts—both the 
supreme judicial and the superior courts; also 
as to undue litigation, and nominal costs which 
should instead be substantial; admission to the 
bar; congestion in the courthouse; and re- 
vision of writs. 

Appendix A contains articles on English 
practice and procedure, and Maryland trial 
Also a circular letter of the 
administrative committee of the district courts 
with recommendations on business. Appendix 
B contains tables of cases by counties in the 
superior courts for the year 1923-24 with 
number filed, tried or otherwise disposed of, 
divided into criminal and civil, the latter again 
into equity and jury and waiver of jury; also 
the number of cases pending; of verdicts set 
aside as excessive. There are tables of crim- 
inal cases with number of indictments re- 
turned, appealed cases filed in the superior 
court, number disposed of without trial and 
number granted new trial. There are given 
the number of “days during which the court 
has sat for hearing” (or open court), with 
number of cases both civil and criminal. The 


former are divided into jury, jury waived, 
The time between the 


equity and divorce. 
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date of a writ (or commencement of case) 
and trial on an average by counties. Pending 
cases are given with the increase or decrease 
during the year, actually and in percentage. 
Tables on the municipal court of Boston cover 
numerous features. An insert 9x12 names all 
district courts with the number and nature of 
cases and their disposition, 16 classifications, 
in the year ending Sept. 30, 1924. 


Appendix C is the text of drafts of fourteen 
acts of recommended legislation, and appendix 
D has sample pages of the taxing of costs in 
English courts. 


Mass.: Second Annual Report 


The Second Annual Report for Massachu- 
setts was dated November, 1926. The Judicial 
Council had met bi-weekly or weekly and also 
between times. Early in 1926 three special 
reports had been made to the governor as to 
precedents in trials for crimes of violence, 
administrative work of the superior courts 
and expediting decisions of law in criminal 
cases. All three are set out in appendix A 
with two drafts of bills. 

The outcome of legislation recommended in 
1925 is announced as adopted in part, and 
other parts not adopted. Requests by the 
legislature are noted to report on motor ve- 
hicle violations, and also on dealing with pro- 
fessional misconduct. Proposed new forms of 
writs of summons, attachment, trustee writ, 
subpoena in equity, and title registration are 
discussed, and also nominal or “chip” attach- 
ments. Fees whether nominal or substantial 
are considered in relation to the volume of 
litigation, and alternative plans of improve- 
ment. 

Other matters are the transmittal of the 
opinion of a lower court as guide to the higher 
court on appeal, workmen’s compensation 
cases, communications of husband and wife in 
divorce and separation cases, equality of wit- 
ness fees, more power in master’s hearings and 
admission to the bar. 

Matters are considered as to jurisdiction in 
criminal appeals and in inquests in the dis- 
trict courts, while others on which no recom- 
mendation is ready are the poor debtor law, 
pay for the secretary of the Judicial Council 
and statistics. 

Appendix A has the three reports already 
mentioned and a circular letter of advice by 
the administrative council of district courts 
to their clerks and judges. There is in these 
perhaps as near approach as is found in 
civilian life of the letters sent out by the Judge 
Advocate General of the Army of errors or 
omissions in court martial trials. 

Appendix B continues for 1924-5 the tables 
of matters in the superior courts, the munici- 
pal courts of Boston and district courts (in- 
sert) as in the first report. The text of rec- 
ommended legislation is in 12 drafts. Ap- 


pendix D has a further English schedule of 
fees in ten sections, being an order of the 
supreme Court 1924. 


Mass.: Third Annual Report 


The Third Annual Report of the Council 
in Massachusetts was made November, 1927. 
As before the tables for various courts differ 
as to years, whether calendar or fiscal or 
arbitrary, so that the different courts are not 
exactly comparable as to any feature. A sum- 
mary of cases is given with the gross cost and 
credits. There is a discussion of cases “pend- 
ing” and “cases untried” which suggests the 
value of standardized terminology not only 
within a state but among the several states 
engaged in the common aim of judicial 
councils. 

The several courts are discussed; supreme 
judicial, superior, land, probate, municipal of 
Boston, and other district courts. Also trial 
justices, the department of industrial ac- 
cidents, and county commissioners. Fees, fines 
and penalties are pronounced inadequate. The 
delay in courts is in part between the enter- 
ing or filing and trial, and between verdict 
and final decision on appeal. 

Reports are made on majority verdicts in 
criminal cases; and respite in capital cases 
(by a court and not executive as now), and 
motor vehicles, all three as requested by the 
legislature. Changes of practice in murder 
trials are suggested growing out of the Sacco- 
Vanzetti case. The supreme judicial court is 
considered, the repeal of law so that judges 
may comment as to facts, equity trials and 
appeals, rule making power, declaratory judg- 
ments, equity jurisdiction in probate courts, 
separate support cases, guardianship and ad- 
ministration, special justices practicing in their 
own court, and review of previous recom- 
mendations of the Judicial Council whether 
adopted or not adopted. 

Appendix A contains eight drafts of bills 
recommended. Appendix B has special re- 
ports to the governor on district courts and 
on the automobile accident adjustment board. 
Appendix C has statistical tables including 
cases from 1874 to 1896 with number by years 
and by volume of published Massachusetts Re- 
ports as decided by the Supreme Judicial 
Court. Also cases entered or filed for the 
year 1926-27 from September 1. Tables of 
cases pending, entered and tried. Tables of 
the results of murder trials in Middlesex coun- 
ty 1917-27. Costs of auditors, masters, ref- 
erees, 1923-26. In no other state has the 
Judicial Council given so much attention to 
the cost of litigation. 

Statistics of the land reports are given for 
three different years, 1906, 1916 and 1926 for 
comparison. Entries in the probate court, 


1926; municipal court of Boston, with sum- 
mary of civil business follow. Statistics of 
the district courts for 1925-26 are insert as 
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before. Criminal cases, 1926-27, before ten 
trial justices are tabulated. A copy of docket 
entries in the Sacco-Vanzetti case is set out. 

Appendix D presents criminal trial without 
jury in Connecticut; the problem of appellate 
review; the English court of criminal appeals; 
suggestions to relieve the supreme judicial 
court. 


Mass.: Fourth Annual Report 


The Fourth Annual Report is dated Novem- 
ber, 1928. A table of motor vehicle cases for 
the two years 1926-28 with analysis for ten 
counties is given. Next are plans for the 
speedier disposition of such cases, with draft 
of an act. The compulsory insurance law is 
taken up. Suggestions are made for special 
designation of judges to try motor vehicle 
cases. Prompt trials in litigation generally, 
with speedy cause list in the superior court, 
is detailed. Increase of fees, especially jury 
fee, comes up again. Unprofessional practice 
in motor vehicle accident litigation receives 
attention. 

Radical changes are discussed, commission 
plans, petty motor offenses, compulsory se- 
curity for damage by non-residents, cases in 
different courts or counties growing out of 
the same occurrence, and the punishment of 
perjury—the last four accompanied with 
drafts of legislation recommended. Property 
damage by motor vehicles is mentioned. Vari- 
ous previous recommendations of the Council 
are renewed and the adoption of some former 
recommendations is stated. 


Again work of the various courts is sum- 
marized after the manner of former reports. 
Three reports at the request of the legislature 
are made on civil appeal proceedings to the 
supreme judicial court, gifts for public uses, 
and liens, the first two accompanied by drafts 
of bills. 

Appendix A has a special report on motor 
vehicle laws with seven drafts of acts rec- 
ommended and a report of the experiment of 
a traffic bureau in Los Angeles. Appendix B 
has statistical tables for 1927-28 along the lines 
of earlier reports. A table by counties shows 
amounts claimed in superior courts with ver- 
dicts actually recovered, also law entries for 
five months in Essex county superior court, 
1926-27, and again 1927-28. 

Probate entries and business for Suffolk 
county (Boston), the municipal court of Bos- 
ton, civil and criminal, criminal cases 1927-28 
before ten trial justices and details of the 
criminal business of the municipal court, close 
the appendix. 


Mass.: Fifth Annual Report 


The Fifth Annual Report of Massachusetts, 
made November, 1929, is prefaced with a full 
page cut of the Judicial Council, the only 
feature of this kind in any state’s report, and 


especially interesting to those noting the 
breaking of ground as pioneers in this field. 
The congestion of the superior court is stated 
and emphasized by tables. A plan for meas- 
ured service and compensation for judges of 
advancing age has an accompanying draft of 
a bill. The problem of technical assistance 
in land registration has also a draft. Bills of 
exception again get attention. Entries in the 
regular course of business are taken up and 
a draft presented in relation to court pro- 
cedure as to such matters. 


Judicial supervision of settlement by minors 
is discussed. Also such novelty as the theft 
of bar examination papers. The comfort of 
witnesses in court is considered and the fact 
brought out that witnesses in the Bay Com- 
monwealth stand when testifying, hence the 
phrase “witness stand.” To thousands of law- 
yers in the western half of United States who 
have never seen any person stand while testi- 
fying this comes as a surprise. 


After remarks on the survival of actions, 
the district courts are again taken up on such 
matters as: times for reports, mandatory in- 
quests, fines in serious motor cases, final con- 
viction in “driving under the influence of in- 
toxicants” (with draft of bill), expenses in 
motor vehicle cases (with draft) recogniz- 
ances, debt collection (with draft), special jus- 
tices, double trial of facts, probate practice in 
claims against the states (with draft), and 
treatment of juries. Recommendations of 
previous reports are traced and a summary 
given again as to the several courts for the 
past year. 


Appendix A opens with a circular letter 
of the administrative committee to district 
courts on such matters as statistics, vacancies, 
court accommodations, newspaper reports, pen- 
alties, state constabulary, fish and game cases, 
poor debtors, motor vehicles, confiscated 
weapons, suspended sentence. A second letter 
of the same committee takes up obligatory 
statistical reports by clerks, driving while in- 
toxicated, civil service, jurisdiction of serious 
offenses, illegitimate children, protection of 
officers, district judges sitting in the superior 
court, minor motor vehicle offenses. Table 
of statistics of appeals, list of acts of 1929 of 
special interest to courts and finally again, 
criticism of the courts with suggestions. 

Appendix B contains statistical tables, a plat 
to illustrate the rule for motor crossings un- 
der a new law, claims and recoveries (verdict) 
compared as in former reports and business 
of the municipal court of Boston. There is 


also further appended a special report of the 
department of public works as to motor ve- 
— laws with the department’s draft of a 
ill. 
Since the making of the Fifth Annual Re- 
port in Massachusetts Bar Bulletin No. 30, 
March, 1930, published by the Bar Association 
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of the city of Boston, reports that the legis- 
lature recently requested the Judicial Council 
to investigate four matters: the unofficial ex- 
tradition act, suggested by the National Con- 
ference of Commissioners on Uniform State 
Laws; the disparity as to practice and pro- 
cedure in matters not regulated by statute; 
supplementary process; and admission to and 
discipline of the bar. Reports are requested 
on each of these. 


Maryland 


In Maryland the Judicial Council was cre- 
ated by Acts 1924, chapter 549. The sum of 
$1,000 was set for expenses but no specific 
appropriation was made and no sum was evet 
apportioned in the budget which state law 
requires. 

The first report consists of four pages and 
is made to the senate and house of delegates. 
It suggests that it is “wise to begin with only 
the broadest investigation into the amount and 
kind of judicial business in the state, and 
the handling of it in several recent years, and 
then to formulate some general ideas on the 
utility which the tribunals provided by the 
state should constitute in the affairs of the 
citizens, and to test the work done and the 
manner of doing it by these ideas. , 
It is not the prime purpose to find opportunity 
for legislation.” 

The Council collected and printed a table 
of average figures of judicial business in the 
courts of Maryland in the years 1923, 1924 
and 1925, giving the number of civil and crim- 
inal cases whether brought and tried or other- 
wise disposed of, the number of jury trials, 
days of jury sessions, days of open court, time 
between instituting and disposing of cases 
whether of law, equity or criminal. 

The Maryland Council made further in- 
quiry into special subjects including the use 
of judgments by confession, proceeding by 
information in criminal cases, and the cost 
of resort to courts in non-contentious proceed- 
ings, such as sale of infants’ real estate, mort- 
gage foreclosure and receiverships. Rule 
making by the courts is favorably considered. 
Not all reports from courts of the state were 
received until March, 1927. 

In 1930 the Institute of Law of Johns Hop- 
kins University is about to undertake a judi- 
cial survey in Maryland somewhat similar to 
that already described as to Ohio. 


Washington 


The State of Washington provided for a 
Judicial Council at the special session of 1924, 
Laws 1925, chapter 45; Comp. St. Supp. 1927, 
10959-1. (See 13 Journal American Judica- 
ture Society 40.) This Council consulted the 
State Bar Association and other bar associa- 
tions and gave special attention to the develop- 
ment of rule making by the highest court. 


Two reports were issued, the second in Janu- 
ary, 1929, but neither are available for this 
summary.* 


North Carolina 


North Carolina established a large Judicial 
Conference by Public Laws 1925, chapter 244; 
Code, Michie 1928, 1461 (a). 


Four pamphlets are still available; Minutes 
of Judicial Conference, June 25, 1926, ad- 
dendum for December, 1926, Second Report 
June 15, 1929, and Minutes December 31, 1929. 
These are of 30, 6, 21, and 2 pages respec- 
tively. The minutes of June, 1926, open with 
recommending a bill, with draft, to certify 
local disbarment to the Supreme Court. A 
report of the committee on the judicial sys- 
tem states that there may be no permanent re- 
lief but by constitutional amendment; that 
emergency judges do not provide satisfactory 
relief. The committee suggests separate dis- 
tricts for civil and criminal cases and separate 
terms for each. 


The committee on process and pleadings rec- 
ommends four bills and a form of judgment 
in claim and delivery proceedings. The com- 
mittee on jury presents a general bill, and an- 
other to limit argument to the jury. Yet an- 
other bill relates to the meetings of the Judi- 
cial Conference. The text of each is given. 


The addendum of December, 1926, reports 
by the committee on rules of practice a rec- 
ommendation that the Supreme Court be given 
power by legislation similar to a bill pending 
in Congress to prescribe process, pleadings, 
writs, motions, practice and procedure; that 
clerks report to the judges twice a year on the 
state of their dockets, that sheriffs and con- 
stables report twice a year on all process in 
their hands; that the attorney gerieral super- 
vise all clerks’ and sheriffs’ offices “somewhat 
like bank examinations” ; that clerks’ and sher- 
iffs’ offices be standardized with no duplication 
of record work; that all courts take judicial 
notice of United States Laws and those of 
other states without proof; that a handbook of 
procedure be got out similar to that of Con- 
necticut ; that inferior courts be created; that a 
declaratory judgment act be passed; that uni- 
form acts of the American Bar Association be 
investigated and so far as suitable be passed 
by the legislature. 

Revision of the rules of the superior courts 
is recommended and five rules textually sug- 
gested. It is further advised that a manual 


*The Washington Council has devoted itself 
principally to consideration of changes in pro- 
cedure. It has served as a liaison body be- 
tween the Supreme Court, which has the broad- 
est rule-making authority as to both civil and 
criminal procedure, and the bar. At the pres- 
ent time the Council is submitting proposed 
rules to the bar for discussion and voting. 
Proposals which meet with bar approval will be 
recommended to the Supreme Court for adop- 
tion. An article on this innovation will appear 


in an early number of this Journal.—Editor. 
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for sheriffs be prepared as to process, arrest 
and return. 

The Second Report of the Judicial Confer- 
ence of North Carolina in January, 1929, rec- 
ommended amending the state constitution “to 
permit or provide more flexible adjustment of 
the courts.” Nine bills with texts were rec- 
ommended on leaving certain discretion to 
superior judges in sentences, process in civil 
and special proceedings, alias and pluries sum- 
mons, providing jurors, selection of jurors 
at trials, grand juries, clerks to report to 
judges at each term the number of cases in- 
cluding divorce and justice of the peace ap- 
peals, also the failure of guardians, adminis- 
trators, executors, trustees, and assignees to 
file reports; Supreme Court to have power to 
prescribe rules for inferior courts; and pover- 
ty appeals in criminal cases. 

The minutes of December, 1929, disclose 
that 26 members of the Judicial Conference 
were present and 25 absent. A report was 
made by the committee on judicial system. 
Legislation was recommended for the regula- 
tion of practice by rules of the Supreme 
Court; also a complete revision of the jury 
system ; and finally some latitude to trial courts 
in permitting or limiting peremptory challenge 
of jurors. 


California 


Made even more fundamental by popular 
amendment to the state constitution November 
2, 1926, the Judicial Council of California 
started on its work upon appointment in De- 
cember of that year. Two formal reports 
to the governor have been made and published. 
They comprise 66 and 128 pages respectively. 
The first prefixes 26 pages of report to the 
tabular exhibits with one insert. The next 
report is even more brief, ten pages with 
parts two and three added. 

The first report made February 28, 1927, 
covers two meetings, one December 10, 1926, 
at San Francisco and the other February, 
1927, at Los Angeles. It was decided to sur- 
vey the superior court (the principal trial 
court) as to condition of business and condi- 
tion of the calendar, to determine in what 
counties there was little to do, where progress 
was speedy, where delay was equivalent to 
denial, where judicial assistance was needed, 
and where judges may be spared for relief. 


Consideration was taken up at the Gov- 
ernor’s request of measures proposed by the 
commission for the revision of criminal pro- 
cedure and of a report or preliminary sur- 
vey of Judge Hollzer summarizing statistics 
respecting the condition of judicial business 
in the superior court. Figures were given of 
the numbers of actions filed in the state in the 
year ending June 30, 1926. Business in ap- 
pellate courts was indicated both by summary 
and in tabular form. Re-adjustment of ap- 


pellate districts was discussed and tables made. 
Municipal courts under the constitutional 
amendment of 1924 were presented with busi- 
ness shown by tables. 

Fines collected were shown by various items 
for Los Angeles, but not of fines imposed and 
uncollected. The report further discussed 
arbitration, the jurisdiction of courts with 
recommendations, criminal procedure, assign- 
ment of judges to other courts, financial sup- 
port of the Judicial Council, and closed with a 
short historical sketch of the Judicial Coun- 
cil, and a statement of its purpose. ~ 

Exhibit A. presents an extensive preliminary 
survey of the condition of judicial business 
in the superior court of the state made Feb- 
ruary, 1927, by a member, Judge Hollzer. To 
all trial judges and clerks were sent out eleven 
questionnaires. Form 1-A was for judges on 
the condition of the trial calendar at the close 
of the year 1926 and the method of distribut- 
ing work. Form 1-B was for report by the 
clerk on business for the year ending June 30, 
1926. 

The trial calendars of the superior court 
were taken up in detail and the congestion 
noted wherein civil cases were set fourteen 
months ahead in one county. In three coun- 
ties they were set nine to twelve months ahead; 
in four counties five to six months ahead; in 
two counties three to four months and in 
twelve counties two to three months ahead. 
The other counties had lighter calendars. 

The report of the county clerk on the 
amount of business is mentioned. Expression 
is made of disappointment both because of 
incompleteness and inaccuracy of a number 
of the reports. This is an experience familiar 
to every council or other body that has had 
to rely upon the responses of a great number 
of different officials, of varying degrees of 
ability, intelligence, technical knowledge, leis- 
ure, and interest in matters of the public good. 

Appendix A is a letter of the Judicial Coun- 
cil to all judges, with three forms attached. 
Appendix B is form 1-A for report of judge. 
Appendix C is form 1-B for report of clerk. 
Appendix D is a comparative table showing 
the condition of the trial calendar as to the 
setting of cases up to December 31, 1926. Ap- 
pendix E gives by number of cases the volume 
of judicial business in San Francisco for the 
year ending June 30, 1926. 

The next table has no caption but is ap- 
parently appendix F, a comparative table for 
three large counties. Appendix G suggests a 
grouping of counties for the convenient as- 
signment of judges. Appendix H is a synop- 


sis of superior court assignments by the chair- 
man of the Judicial Council from November, 
1926, to February, 1927. Appendix I is an 
insert, 84x17, of the volume of litigation of 
the superior courts from July 1, 1925, to De- 
cember 31, 1926, giving number of cases and 
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of judges, by counties and by nature and dis- 
position. The entire year July 1, 1925 to June 
30, 1926, is grouped and the following six 
months makes another group. Exhibit B is 
a report on arbitration by a special committee. 
Exhibit C is a report on the revision of juris- 
diction. 


Calif.: Second Annual Report 


The Second Report of the Judicial Council 
of California coming down to the end of 1928. 
was made in March, 1929. There is a general 
statement, and of expenditures. There was 
approved $50,000 for emergency from No- 
vember 2, 1926, to June 30, 1927, $90,000 from 
July 1, 1927 to June 30, 1928, and further 
$90,000 for the 80th fiscal year from July 1, 
1928, onward. 


Part two is a report of the condition of 
judicial business in California together with 
a summary of research into other jurisdic- 
tions, made February, 1929, by Judge Harry 
A. Hollzer. The matters taken up are sur- 
veys of trial courts, the superior court with 
civil and criminal business principally, the 
gross inequality of work imposed on superior 
courts, the essential need of business methods. 


The master calendar plan is then presented 
to mobilize the judiciary. Municipal and in- 
ferior courts next receive attention. The con- 
dition of appellate tribunals is considered. 
Rules are urged. The need for executive di- 
rection is stressed. The research made is de- 
tailed. The Cleveland plan to manage trial 
courts is presented in considerable detail. The 
probate practice of New York and elsewhere 
is compared with that of California. The re- 
port of a New York committee as to promot- 
ing efficiency by relieving judges of routine 
and clerical matters is set out. The waiver 
of jury in criminal trials as found in several 
states is given. There is discussion and com- 
parison of criminal and municipal courts of 
other cities, the Baltimore jury system, the 
Detroit court of domestic relations and other 
courts and systems including appellate tri- 
bunals in this country and the judicial system 
of Ontario, Canada. 


Part three contains a synopsis of 47 bills 
introduced in the legislature of California up- 
on recommendation of the Judicial Council. 
Appendixes A to H are inserts, 8x14, of the 
condition of judicial business in the superior 
court by counties in the years 1926, 1927, and 
1928, each ending June 30; the same for crim- 
inal cases; and for misdemeanors. 

Appendix D is a report for the years 1927 
and 1928, ending June 30, of felonies in the 
superior court as reported by district attorneys. 
Appendix E is such table as to misdemeanors. 
Appendix F treats of domestic relations. Ap- 
pendix G of probate, juvenile and psycho- 
pathic proceedings. Appendix H is hearings 
in preliminary and short cases for the years 
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1927 and 1928. Appendix I is not an insert. 
It contains a table of the status of trial cal- 
endars in the superior courts December, 1928. 

Four more inserts are Appendixes J on 
municipal courts, K on municipal and police 
courts, L on justice courts as to civil and small 
claims and M on justice courts, criminal. The 
other seven appendixes are not inserts. N is 
cases on appeal in the supreme and district 
courts of appeals as of December 1, 1926, and 
December 1, 1928. Appendix O is the volume 
of judicial business filed in appellate courts 
1919 to 1928. Appendix P gives the volume 
in the supreme court for the calendar years 
1926, 1927, and 1928, by totals and by three 
districts. Appendix Q gives the business by 
counties and calendar years just stated as to 
district courts of appeal. 


Appendix R tabulates the judicial business 
disposed of from 1921 to 1928 by years in the 
appellate, including supreme, courts. 


Appendix S gives such data by three sep- 
arate appellate districts. Appendix T gives 
tables of litigation civil and criminal in the 
Chicago Municipal Court for the years 
1925-6-7. 


A general alphabetical index and a numeri- 
cal and topical index to proposed bills and fin- 
ally an index to code amendments ends the 
report. A separate pamphlet of 16 pages con- 
taining twenty-eight rules adopted by the 
Judicial Council for the regulation of business 
in the superior courts of California, effective 
Feb. 1, 1929, is issued as a separate pamphlet. 
Another separate issue is a four-page folder 
giving the personnel of the Council and the 
text of the constitutional amendment creating 
the Judicial Council. An earlier separate is- 
sue was “Rules for the Supreme Court and 
District Courts of Appeals” effective Septem- 
ber 1, 1928. It contains thirty-eight rules be- 
sides summary of contents, and an index. 


The blanks used by the Council in California 
are in duplicate, white and yellow, for report 
and retention of copy respectively. They in- 
clude a monthly report by the clerk on cases 
in the superior court. In criminal cases the 
important distinction is made of seeking to as- 
sure that the number of defendants rather 
than the number of cases be noted. ‘There is 
a weekly report of the clerk. A blank is pro- 
vided for the judges’ calendar as set ahead. A 
monthly report is provided for municipal, jus- 
tice, police and city courts, a weekly report 
of the same both in civil and criminal matters, 
and a judge’s report in such court of cases set 
ahead. Finally, there is a blank for semi- 
annual report of justice, city and police courts. 


Connecticut 


The Judicial Council of Connecticut made 
its first report in November, 1928, to the gov- 
ernor. This Council was organized under 
Public Acts 1927, chapter 190, and met first 
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July 20, 1927. The report is a pamphlet of 
116 pages, more than half appendix, the re- 
port proper being 54 pages. The letter sent 
out to the bar to initiate activities is first 
given. 

The Council was divided by the chairman 
into six committees on criminal procedure and 
practice, also civil before and during trial, 
also appellate, and summary judgment on fail- 
ure to disclose defense, discovery and inspec- 
tion of documents, framing issues in advance 
of trial and reducing issues to be tried, and 
finally statutory changes not specifically com- 
mitted to other committees. An agenda of 
matters for the first, second and sixth commit- 
tees was furnished them and has been added 
to from time to time. 

An immediate aid of great value was the 
volunteering of the Yale Law School to do re- 
search and its assurance to cooperate gener- 
ally. In seven fields research assistants and 
honor students went exhaustively into matters 
of appellate procedure, summary judgments, 
expert testimony, discovery, constitutionality 
of a jury of less than twelve, comment on the 
failure of the accused to testify and special 
pleas of affirmative defense in criminal cases. 

The attitude of the law school was expressed 
by President Angell in an annual report: “The 
law school should be to the law what the 
laboratory is to medicine.” The Judicial 
Council of Connecticut acknowledges high ob- 
ligation to the Yale School of Law. 

The condition found in all states is ex- 
pressed in the Connecticut report thus: “There 
is no comprehensive system of statistics con- 
cerning the administration of law in force in 
this state; the lack of such assistance is a 
great deterrent to the proper investigation 
of some of the subjects we should examine. 
Their absence has been an embarrassment in 
the public work which the Council has been 
engaged upon in making a fact research of 
the administration of law in this state.” The 
Council addressed a letter to the press with 
the expectation of securing a point of view re- 
moved from the professional with which it is 
most in contact. 

In response to such request the Council re- 
ceived many suggestions. These related to 
such matters as improvement in the selection 
of jurors, appointment of lesser judges, abuse 
of suspended sentence, disapproval of calling 
petty offenses crimes, especially as to traffic 
ordinances and city regulations. There is 
also the matter of examination of jurors by 
the presiding judge, state comment on failure 
of defendant to testify, attendance of the 
state’s attorney on grand juries, powers of 
state referees, right of courts and judges to 
make rules of practice and procedure, false 
allegations in pleadings without reasonable 
cause, right of plaintiff to withdraw action, 
civil and criminal terms of court, appellate 


procedure, finger prints, divorce, false affi- 
davits, uniform rules for several classes of 
court. 

Suggestions were made to the judges of the 
superior courts as to summary judgments, 
charges to juries, requests to charge, appeal 
by state, permanent trial list, assignment of 
cases, increase of jury list and simplification 
of criminal pleadings. In all of these matters 
consideration was had and expression made by 
the Council. 

Other matters submitted and not acted upon 
include united pleadings, oaths, choice of 
forum, argument on objections, expedition in 
trial, opening statements without argument 
and leading questions. 

A dozen subjects continue under considera- 
tion including study of the district court sys- 
tem of Massachusetts, appellate procedure, 
discovery ard disclosure, framing issues, short 
cause list, special verdicts, jury of fewer than 
twelve, verdicts not unanimous, expert testi- 
mony, affirmative defense, small claims courts 
and data of justices of the peace. The Coun- 
cil makes a survey and finds fifteen good 
points in the judicial system of Connecticut 
that have tended to prevent great evils. Among 
these are the code of practice, the appoint- 
ment of judges, long tenure, appointment of 
prosecutors, the use of criminal information, 
annual meetings of judges, reversal only for 
harmful error, comment on evidence fairly by 
the trial judge, liberal admission of evidence 
including in matters of those deceased, attach- 
ment, appointment of public defenders by the 
judges in each county, declaratory judgment, 
option of accused of court trial and judicial 
notice of statutes and decisions of other states. 

Appendix A gives the text of three pro- 
posed acts of legislation relating to jurors, to 
salaries and fees, and to irregularities respec- 
tively, all having to do with the jury system. 
Appendix B is eight tables by counties with 
towns, population, jurors drawn, ratio and a 
new number of fairer distribution, and finally 
a summary of all these. Appendixes C to S 
are drafts of recommended bills on many dif- 
ferent matters relating directly or indirectly 
to various courts, appellate and trial, limited 
and general. They include suspended sen- 
tence, probation, testimony of accused, bureau 
of identification and other matters. 

Features of summary judgment are set out 
in appendix T, permanent trial list in appen- 
dix U, and more radical, is simplified plead- 
ing in criminal cases, appendix V. Justices 
of the peace are addressed in appendix W 
and judges of city, town and borough courts 
in appendix X. Each letter seeks to effect 
understanding between such officials and the 
Council. A letter of approval of the draft for 
summary judgment is appendix Y. An ex- 
tended preliminary report on English trial 
and appellate procedure is appendix Z. The 
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pamphlet closes with appendix A-1, twelve 
tables of the number of cases in various 
courts. The first two are tables for the Su- 
preme Court of Errors for the year preceding 
July 1, 1928, whether they are cases filed and 
entered, or of those disposed of is not clear. 
The next six tables relate to the superior 
court. The time covered is September, 1926 to 
July, 1927. Each table begins with the num- 
ber of cases carried over from the previous 
year or “pending” in the several courts, nine 
of them. Then follows the number entered or 
filed during the year, whether for court or 
jury, the number tried, those otherwise dis- 
posed of and the number remaining at the 
end of the year. 


In civil cases beside what has already been 
mentioned, the days of open court or when 
court has sat both with and without jury is 
given, also the average time is estimated be- 
tween return day and trial, stating separately 
jury cases and court cases. The number of 
appeals is also given. For criminal cases, be- 
sides items in general much as in civil cases, 
the convictions and acquitals are set out. To 
the table for 1926-27, there is added further in 
1927-28 the cases undisposed of at the end of 
the year. These again are divided into active 
and inactive. The latter include such matters 
as that the accused was found insane while 
awaiting trial or is on probation, etc. 

The common pleas courts have four tables 
with details much as in the superior court 
and covering September, 1926 to July, 1927, 
and again September, 1927 to July, 1928. This 
ends the report. 


Kansas 


By Laws 1927, chapter 187, Kansas was en- 
abled to have a Judicial Council. This was 
appointed promptly in June when the act took 
effect and the First Annual Report was made 
to the governor December 1, 1927. The second 
and third reports followed on the same date 
in 1928 and 1929. The first report contains 
177 pages, divided into report in general, 31 
pages, and summary of courts by 105 counties 
and 36 judicial districts in 122 pages, fol- 
lowed by six tables. The second report has 
140 pages of which 18 are general. There 
are 17 tables continuing the earlier series and 
adding other courts. 


The first report begins, as in most states, 
with a copy of the act establishing the Judi- 
cial Council. A sketch is given of the move- 
ment in general and its course in Kansas, with 
the report on the Council by a member, C. L. 
Hunt, to the Bar Association of Kansas. The 
work done is then detailed. Five meetings 
were held between the organization June 11 
and the first report December 1, 1927. A copy 
is given of a letter of which five thousand 
were sent out over the state to elicit views and 
suggestions as to the administration of jus- 
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tice through the courts. The responses are 
summarized. A series of rules are tentatively 
offered for criticism before presentation to the 
Supreme Court. 

A survey was begun of the work of the 
district courts, being the only trial courts of 
general jurisdiction in Kansas. There are 36 
districts with 46 judges. Six forms of blanks 
were sent out to the clerks of the district 
courts (not county clerks) in 105 counties. 
These were divided into cases disposed of dur- 
ing the year and cases pending at the end of 
the year. Each of these classes was divided 
into criminal, divorce and other civil cases. 

An extensive summary then follows for the 
105 counties, all but one of which reported 
rather fully. A further summary is by judi- 
cial districts, grouping from two to seven 
counties in those having more than one county 
in the district. The district summaries state 
the names of the judges, the component coun- 
ties of the district with area, population and 
assessed valuation. Five districts have two or 
three or four judges. Each other has but one. 
Finally, a summary is given for the state. 


Six tables are published, compiled from re- 
turns on forms 1 to 6 for the year ending 
June 30, 1927. The items are number of cases 
filed or entered, dismissed, tried to court, tried 
to jury, set out by counties. On the blanks 
45 cases were entered on each sheet, with one 
line provided for each case. The number of 
cases in which no answer was filed to the civil 
petition is given; also the number of cases 
wherein answer was filed in 30 days after the 
action was begun in the court; those with 
answer from 30 to 60 days; from 60 days to 
6 months; and after 6 months. The time 
within which cases were tried, in four sched- 
ules: within three months; from 3 to 6; and 
from 6 to 12; and after 12 months. The filing 
of journal entries of final judgment or decree, 
whether promptly on the day of trial, or there- 
after within ten days; or from ten to thirty 
days; or after thirty days. 

The course and speed of motions and de- 
murrers attacking the pleadings is likewise 
followed. ‘There is given the number filed, 
those withdrawn or not presented. Then 
comes the lists of motions, etc., presented with- 
in ten days after filing; from ten to thirty 
days; and after thirty days, giving also 
whether the court decided the matter on the 
day of presentation, or within ten days there- 
after, or from ten to thirty days or after 
thirty days. 

Table number 1 has the foregoing. Table 
number 2 gives the number of civil actions 
pending at the end of the year on July 1, 
1927. They are classified into: less than three 


months; three to six; six to twelve months; 
one to two years; two to three; three to four; 


four to five; and over five years since orig- 
inally filed. 
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Table 3 gives the divorce cases for the 
same year with number of cases, number dis- 
missed, decrees granted to wife, to husband, 
denied, contested, number of children awarded 
to mother, and to father. The statute for- 
bids a decree of divorce earlier than 60 days 
after the petition is filed in court, except for 
extraordinary reasons which must be found 
and entered on the journal. Three classifica- 
tions are made as to time of trial; within 60 
days of filing; from 60 days to 6 months; and 
after six months. By causes where decree 
is granted they are divided into abandonment, 
extreme cruelty, gross neglect, incarceration 
for felony, habitual drunkenness, adultery, 
impotency; fraudulent contract, and others not 
specified. Table 4 gives the pending divorce 
actions, as in civil actions in table 2 except 
that all which have been on file over two years 
are grouped together. 


Table 5 gives the number of criminal cases 
tried or otherwise disposed of in the year that 
ended June 30, 1927. The numbers are given 
of those dismissed, pleas of guilty, trial to 
jury, verdict of guilty and of not guilty, and 
hung jury. The time of filing information 
(indictments are extremely few) is given 
whether the same day that the transcript (in 
felony) is received from the court of pre- 
liminary examination, or in ten days, or ten to 
thirty, or thirty days to three months or after 
three months. The disposition of criminal 
cases is shown whether in ten days after in- 
formation is filed, or ten to thirty, or thirty 
to ninety days, or three to six months or six 
to twelve months, or after one year. Paroles 
are also reported but not very fully. 


Table 6 gives the criminal cases pending 
at the end of the year with eight classes as to 
length of pendency. These are under three 
months; three to six, and six to twelve months; 
one to two; two to three; three to four; four 
to five; and over five years. 


Kansas: Second Annual Report 


The Second Annual Report of the Judicial 
Council of Kansas 1928, opens with a state- 
ment of the scope of its work, proposed rules 
for the Supreme Court to prescribe to district 
courts. A discussion of jury trials is followed 
by detailed recommendation of improvements 
in the judicial system as to supreme, district, 
probate, county, city and justice of the peace 
courts. 

Again, as in the first year, a summary is 
made of court work, but more comprehensive. 
This covers the year ending June 30, 1928, 
as to the work of the Supreme Court, noting 
also speed and cost as to cases disposed of, 
but not those still pending. For the district 
(trial) courts the summary is by district and 
does not take up counties as in the earlier re- 
port. The whole state is summarized, and 
then are considered probate courts, county 
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courts, city courts, justice of the peace courts, 
and small debtors’ courts. 

Tables 1 to 6 are continuations for the year 
1927-8 that were begun in the first report for 
the preceding year. Tables 7 to 17 take up 
other courts. Tables 7, 8 and 9 treat of jus- 
tice of the peace courts in civil, misdemeanor 
and felony (preliminary examination) cases 
respectively. Table 7 gives the number of jus- 
tices of the peace required by the constitution, 
the number who actually qualify and act, the 
number reporting no business, the total of 
cases with the number pending July 1, 1927, 
and the number begun in the year 1927-28. 
There are also reports of trial to court and 
to jury, cases dismissed, change of venue, 
garnishment and attachment. 


Table 8 states the number of complaints in 
misdemeanor, the number of such acquitted 
or dismissed, the number convicted upon plea 
of guilty or trial, the speed of disposal, 
whether in ten days after filing, ten to thirty, 
30 to 60, or over 60 days. The number sen- 
tenced to fine and costs only, to jail and costs 
only, and to both fine and jail and costs are 
entered separately. Also the total amount of 
fines imposed, the number of cases of fine, the 
totals paid and total amount so paid, the total 
of costs taxed and of costs paid, the number 
of defendants not arrested, the number of 
cases pending both on July 1, 1927, and one 
year later, the changes of venue, and the 
appeals. 

Table 9 states the preliminary examinations 
held and whether in ten days, or ten to 30, 
or over 30 days after complaint was filed. The 
number is given of examinations waived by 
the defendant, the number in which testimony 
was taken in shorthand, the number where the 
prosecutor( county attorney) appeared at trial, 
the number who gave bond when bound over 
to the district court, the number not appre- 
hended. It is also shown whether the tran- 
script of the examination was filed in the trial 
court within ten days after such examination, 
or from ten to 30, or over 30 days. 

Tables 10, 11 and 12 give summaries for 
civil and misdemeanor cases and preliminary 
examinations in the seven city courts in the 
state for the year to July 1, 1928. Table 10 
shows civil cases by number, trial to court or 
jury, dismissal, change of venue, no service, 
garnishment and attachment. The speed to 
trial or other disposition is shown as for jus- 
tices of the peace. There is also the total 
amount involved, and the average amount in 
value per case, the total costs and the average, 
the costs paid (but not those unpaid), and the 
cases pending at the end of the period. 

Table 11 gives the city court doings as to 
misdemeanor by number, acquittal and dis- 
missal, conviction and plea of guilty and also 
those disposed of whether by dismissal, trial 
or acquittal, and the time in days required. 
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Sentences and fines and costs are reported as 
in justice court cases and also failure to ar- 
rest, and cases pending. 


Table 12 summarizes preliminary examina- 
tions in the city courts with number, speed, 
waiver, shorthand report, appearance of prose- 
cuting attorney, bond given, not apprehended, 
and speed in filing transcript in the district 
(trial) court. 


Table 13 summarizes probate courts for the 
year up July 1, 1928. The judges length of 
service is stated, the number of decedent’s 
estates closed, and those of minors, insane and 
other incompetents. The number of defalca- 
tions by those in trust, the number of juvenile 
officers, of habeas corpus cases, of restraining 
orders in the absence of the district judge, and 
of proceedings in aid of execution. Adoptions 
are stated both with and without consent of 
parents of the children adopted. 

Table 14 gives data of pending estates of 
decedents with the number on July 1, 1928, 
and details whether pending six months, or 
six to twelve months, or one to two, two to 
three, or three to four years. The number of 
wills is stated, and of those contested, with 
the gross valuation of the estates. The num- 
ber of inventories filed within sixty days after 
appointment and the number of annual reports 
filed, and of cases itt which reports are filed 
are reported, and finally appeals to the district 
court. 

Table 15 gives the summary for the probate 
court of estates of all kinds of incompetents 
whether by age, nonage or condition filed from 
July 1, 1924 to July 1, 1928, four years. Also 
the number of estates pending July 1, 1928, of 
minors, insane, and other incompetents. Also 
whether pending six months or less, or six to 
twelve months, or by yearly intervals up to 
three to four years. Such cases tried by jury 
and by commission are given, also the gross 
value of their estates and whether inventory 
was filed in 30 days, and the number and cases 
of annual reports filed and finally appeals to 
the district court. 

Table 16 summarizes the juvenile court 
work of probate judges from July 1, 1924 to 
July 1, 1928, with number of cases pending 
on the latter date in five classes of time, the 
number of paroles, the number discharged, 
the number sent to institutions, and the num- 
ber sent to the orphans’ home. 

Table 18 contains a summary for the entire 
history of each of fourteen county courts 
organized under an act of 1923. The several 
courts are named, the date of organization 
given, with total of cases for the entire his- 
tory, average of cases per year, separated into 
civil, misdemeanor, and preliminary examina- 
tions. The time is given in averages from fil- 


ing to trial, and the time to file transcript, gig 


also the total of appeals. 


Third Annual Report 


The Third Annual Kansas Report was made 
in December, 1929. It begins with a table of 
contents and explains the scope of the work 
for the preceding year. Rules of court are 
discussed with the text of eight as prescribed 
by the Supreme Court for the district court, 
and also the reason for the rules, and sug- 
gestions for bettering them. The motion days 
monthly for the district court during the year 
1930, are in a schedule. Suggestions from the 
State Bar Association are received, 


Kansas: 


There are recommendations of constitutional 
and statutory changes to simplify the judicial 
system of the state with a view of reducing 
the seven varieties of trial courts of original 
jurisdiction to two, or even to only one trial 
court. The text of nine bills recommended 
with their fate and comments are set out, 
Summaries are made of the work of the trial 
courts for the year ending July 1, 1929, by 
judicial districts and by the state as a whole, 
and also of the Supreme Court. The trial 
courts show 11,229 civil, 4,827 divorce and 
3,726 criminal cases disposed of in the year, a 
total of 19,782. Of cases pending the total is 
8,472, being 5.477 civil, 1,733 divorce and 1,262 
criminal. 


There follow tables 1 to 6 of district courts 
as in the two previous annual reports. Tables 
7 to 13 give with much detail the entire his- 
tory of all county courts of the state. Table 
7 gives the county, date court was organized, 
names of judges with period of service and the 
total of cases filed in the aggregate. Table 8 
details all civil cases by counties in number 
and also with nature of the action. Table 9 
is a summary of civil cases. Table 10 gives 
details by counties and Table 11 in summary 
for misdemeanors. Tables i2 and 13 do this 
for felonies charged in preliminary examina- 
tions. A conclusion is added. ‘The future 
work of the Council is mentioned in each re- 
port. The blanks used correspond to the sev- 
eral pages. 


North Dakota 


North Dakota established a Judicial Council 
by Laws of 1927, chapter 124. No formal 
reports have been issued for lack of funds. 
A set of seven mimeographed blanks were 
prepared and sent out for reports to the Judi- 
cial Council Bureau of Statistics. These re- 
late to appeals, both civil and criminal, from 
district and from county courts to the Supreme 
Court, also cases of both classes argued, and 
motions for re-hearing, original writs, etc. A 
second blank for clerks of the court relate to 
county courts with increased jurisdiction, 
covering one year (to be named) as to cases 
pending both civil and criminal with details. 
The third blank is for clerks’ reports on coun- 
ty courts as to minors, decedents, etc. The 


fourth blank is for district courts in criminal, 








civil and divorce litigation. The fifth is city 
auditor’s arrests, convictions, fines, and ex- 
pense to the city. The sixth is general for 
county and justice of the peace courts with 
cost to county, fines collected, salaries paid and 
expense of grand and petty juries, the seventh 
is civil and criminal business of police mag- 
istrates. 


Rhode Island 


The Rhode Island Judicial Council organ- 
ized under Public Laws 1927, chapter 1038, 
made its first report December, 1927, in 24 
pages, being 15 in general, with drafts and 
tables added. The copy of the creating act is 
followed by report of organization June 11, 
1927, and meetings about two weeks apart. 
A general survey was undertaken and ques- 
tions sent to all clerks as to the amount and 
kind of legal business on the dockets. Need 
is expressed of a uniform system of annual 
returns, and of suitable records kept from day 
to day. Recommendation is made as to con- 
gestion in the superior court, and for addi- 
tional judges. District court appeals are con- 
sidered and the costs of jury trials, and also 
civil jurisdiction and jury trials in the same 
courts. Seven recommendations are accom- 
panied by drafts of six acts. Ten tables give 
details as to work in the Supreme, superior, 
and district courts. 

The Second Annual Report of Rhode Island, 
December, 1928, has 48 pages, being 20 pages 
of report and the rest appendix. The creative 
act is repeated, previous recommendations are 
reviewed, rules in the Superior Court set out, 
separation of debt from other controversies 
urged and waiver of criminal juries, with a 
table of states wherein this prevails. In the 
appendix are 11 drafts of recommended legis- 
lation and eight tables of statistics of Su- 
preme, superior, and district courts. The text 
of the state’s law on waiver follows. 

The Third Annual Report for Rhode Island 
was made in 44 pages December, 1929, the 
general discussion having 31 pages, nearly 
twice as much as either previous report. 
Earlier recommendations are reviewed, a notice 
as sent out to the Bar of changes in law ef- 
fected in 1929 is published, and rule-making 
power of courts discussed with five affirmative 
reasons. ‘The theoretical, historical, constitu- 
tional and practical phases are discussed. 
Recommendations, with draft, is made of rule- 
making power by the Supreme Court and each 
superior court. The appendix gives statutory 
provisions of seven states with comments. 
Also nine small tables of the state of cases 
in the courts. 


Kentucky 
Kentucky published the first biennial report 
of the Judicial Council to the general assembly 


January 7, 1930. This Council was organized 
under Acts 1928, chapter 20, which was tested 
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as to its constitutionality and sustained No- 
vember, 1928. Coleman, auditor vs. Hurst, 
226 Kentucky 501; 11 SW (2d) 133. The 
Council met three times, and committees held 
other sessions. 

Committees were appointed on permanent 
organization, statistical reports, courts inferi- 
or to circuit, civil process, procedure in work- 
men’s compensation cases, dockets and assign- 
ment of cases, fiduciaries and administrations 
of the state’s procedure in election contests, 
special judges and special terms, distribution 
of law reports, acts and statutes; revising 
measures proposed to the general assembly. 
As to such measures the Council was cautious, 
took eleven matters under consideration, and 
sent copies of proposed bills to the bar for 
examination and criticism. 

The published statistical reports contain data 
gained through 120 circuit court clerks. Tables 
of the court of appeals contain figures of the 
criminal dockets from January 1 to July 1, 
1929, as to matters pending in common law 
and equity, and as to criminal dockets of fel- 
ony and misdemeanor. There are also the 
number of cases pending on January 1, but 
disposed of by July 1, in common law and in 
equity, with totals of both. Other details 
of dockets are given for certain selected coun- 
ties. The cost of special judges is stated and 
the expense of the Judicial Council exclusive 
of the salaries of the members. 

A small twelve page pamphlet on the organ- 
ization and rules of the Judicial Council of 
Kentucky was issued January 8, 1929, and 
gives also the twelve standing committees with 
personnel. Two blanks have been used, in 
different tints for reports from the circuit 
courts. One is 9x14 for civil dockets; the 
other 12x14 for criminal dockets. 

Virginia 

Virginia, by Acts 1928, chapter 7, authorized 
its Judicial Council. The first meeting was 
held December 5, 1928, with all members pres- 
ent. The minutes were published verbatim in 
27 pages. The chairman (chief justice) made 
a short address and appointed six committees 
whose personnel is given. The titles are: 
chancery practice and procedure, common law 
procedure, criminal procedure, appellate pro- 
cedure, general statutory enactments, and sur- 
vey of the annual reports of judges. The Act 
creating the Council is appended. 

Minutes of the second meeting April 30, 
1929, appear in 70 pages of which 20 are gen- 
eral and the rest appendix. All members but 
one were present. An address by Professor 


H. N. Fuller of the University of Virginia 
described a survey undertaken by the Institute 
for Research in Social Sciences in 24 Virginia 
counties and eight cities therein for the years 
1917 and 1922 and 1927, also for 1928, and 
from January 1, 1929 to June 30, 1930. Pro- 
fessor Fuller expressed the hope to have pre- 
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liminary material ready in the fall. Reports 
were made by all committees, were discussed 
and filed. 


The appendix presents reports of the several 
committees with recommendations as to chan- 
cery, common law on notes, continuance, rules, 
copies of pleading and preparation for trial. 
It was recommended that no files or papers 
of cases go out of the clerk’s office, but that 
each pleader file a carbon copy which the 
clerk may permit to be taken out by attorneys 
in the case. The committee on criminal pro- 
cedure referred approvingly to the code under 
preparation and restatement by the American 
Law Institute. After reference to appellate 
procedure statutory recommendations are made 
as to justice courts, exemption of jurors, bond 
in attachment, administration on estates of 
persons presumed to be dead, imprisonment 
for fines and costs, bulk sales, and prompt 
decisions. 


There is a draft on attachment. The com- 
mittee on the survey of judges of courts men- 
tions the irregularity of the reports made 
under the law. “There was no uniformity, 
either of form or substance.” Questionnaires 
were thereupon sent to each judge for formal 
reports. Over 600 cases per judge per year 
were thereafter reported as disposed of. 
Where certain courts were optional with the 
county it was recommended they be made 
mandatory. 

A table giving summary of reports of the 
Supreme Court and 34 circuits, besides sev- 
eral corporation and other courts, fills several 
pages. The number of cases on the docket of 
each is given of date October 1, 1927, the 
number disposed of in the ensuing year, and 
the number pending on October 1, 1928. The 
observations of the several judges in connec- 
tion with the data of their reports appear at 
length. The text of a rule for maturing cases 
in trial courts is set out, as submitted to the 
Judicial Council for consideration, and if ap- 
proved for recommendation to the Supreme 
Court of Appeals for adoption. 


The third meeting of the Judicial Council in 
Virginia was August 1, 1929. All members 
but three were present. Professor Hugh M. 
Fuller reported on the progress of the “sur- 
vey of criminal justice in Virginia” begun by 
the University on Jan. 1, 1929. The pam- 
phlet of 82 pages has 72 of report and the rest 
appendix. Matters considered include rule 
days, chancery, depositions, notes, continuance, 
rules, and copies of pleadings. The appendix 
has a report on appellate procedure and the 
drafts of nine proposed bills which had the 
approval of the Virginia State Bar Asso- 
ciation. 

After publishing verbatim minutes for three 
successive meetings the Judicial Council in 
Virginia made a formal report to the governor 
and Supreme Court of Appeals, Dec. 4, 1929, 


with similar minutes of the fourth meeting, 
Oct. 29, 1929. The report occupies 8 pages 
and the minutes 78 pages with an appendix of 
36 pages, a total of 122 in the pamphlet. The 
personnel of the Council and composition of 
the committees is followed by a brief history 
of the work of the Council. The minutes of 
October 29 and 30, 1929 discuss at length the 
various recommendations. 

The appendix has a report of a delegate 
to the conference of Bar Association Dele- 
gates, American Bar Association, at Memphis, 
Tennessee, Oct. 21, 1929, on the work of the 
Judicial Council in Virginia. Reports of com- 
mittees were limited to two. In appellate 
procedure the size of sheets for copies of 
records were recommended to be 8'%4x11 inches 
and a court rule was drafted. A supplemental 
report on general statutory enactments took 
up trial justices, exemption of jurors, bond in 
attachment, presumed decedents, imprisonment 
for non-payment of fines, time for bills of ex- 
ceptions and judge’s reports. Twenty drafts 
of bills were added. Three drafts are given 
of bills rejected or passed by. In closing there 
is a subject index. 


Texas 


The First Annual Report of the Texas Civil 
Judicial Council to the governor and Supreme 
Court was made in 17 pages on Dec. 1, 1929. 
This Council was authorized by Acts 1929, 
chapter 309 the text of section 5 of the Act is 
quoted setting out the aim. The official per- 
sonnel is given with a memorandum of activi- 
ties of the president. The agenda committee 
reported for naming committees on organiza- 
tion and finance, judicial statistics, court or- 
ganization and administration, court person- 
nel, court procedure, and methods of prevent- 
ing or lessening litigation. The report was 
adopted. The Judicial Council limits its im- 
mediate statistics to the Supreme Court, the 
Court of Civil Appeals, the district and county 
courts. A list of permanent committees with 
membership follows. 

The Texas Council sent out blanks of date 
March 1, 1930, to all clerks and judges of 
trial courts, and similarly to judges and clerks 
of appellate courts. Blank A is for the opin- 
ion of the clerk on (1) per cent of cases tried 
with a jury; (2) average cost of contested 
cases in court; (3) percentage of the clerk’s 
time actually taken up with the trial cases. 
It is not clear whether this refers to the time 
of the court or of the clerk, nor what is meant 
by “taking up a clerk’s time with cases.” His 
time may be taken up by sitting in the court 
room while court is in session, or by being in 
his office registering jurors and witnesses, is- 
suing vouchers and making the usual clerical 
entries. 

Blank B asks 14 questions to be answered 
from official records for the calendar years 
1928 and 1929. They are rather vague as to 
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time consumed trying cases (whose time), and 
whether time is to be computed by the year or 
by the case tried. 


Michigan 


Michigan by Public Acts 1929, Act 64, be- 
gan its Judicial Council. No reports nor other 
literature have so far been published, but a 
number of blanks have been prepared to elicit 
data. Several are 8x10, white, with a yellow 
duplicate to be retained. Of these 1 is for 
Ce GPCUEE COUTt SE 2. cccscccceccess county, 
and 2 for the superior court of ...........e6- 
county for the quarter named (or for a month 
named) in the blank provided. Each sheet 
appropriately closes by quoting the statute on 
the duty of clerks and other officials to make 
reports to the Judicial Council. Blanks are 
to be sent in within two weeks after the period 
covered. A series of twelve items divides 
five to cases begun, disposed of and pending, 
and seven to the disposition of cases. Cases 
are to be reported as pending at the beginning 
and at the end of a period (month or quar- 
ter), and are further divided into cases, cases 
subject to dismissal for no progress, and other 
cases. There is printed “no entry” in blanks 
at points where an official might be tempted to 
fill every blank though no response or entry 
should be made. 

Illinois 

The Judicial Council in Illinois, and also 
the earlier one of Cook county are not suf- 
ficiently under way for details here. But “a 
state’s review of work of the Supreme Court 
for ten years ending June 30, 1910,” printed 
1912 in 231 pages, with 141 or more tables of 
cases coming to that court for consideration, 


and the manner of their disposal, affords an 
excellent body of statistics for addition, analy- 
sis and further use. The crime surveys are 
also valuable for this purpose. The review 
for the Supreme Court has four parts: trial 
court, subject matter, manner of coming to 
the Supreme Court, and disposition. The 
photostatic reproduction of the typed tables 
in this report offers a suggestion to Councils 
as to tabular work in their reports. 


Editor’s note: In three states not named in 
Judge Ruppenthal’s article there are judicial 
councils, as follows: 


In Pennsylvania the Judicial Conference 
called by Chief Justice von Moschzisker has 
held three annual meetings, bringing over one 
hundred judges into conference mainly on 
criminal matters. This Conference is certain 
to continue merged in one having statutory 
powers. Its reports are well edited and in- 
formative. 


Wisconsin created by law a Rules Com- 
mittee composed of judges and practitioners, 
which will advise the Supreme Court concern- 
ing procedural development, as has been done 
by the Washington Judicial Council. The 
Rules Committee is actively at work. 


In Idaho a Judicial Council has been created 
by the State Bar under authority of law and 
is beginning to function as an organ of both 
bar and judiciary. This brings the list to a 
total of eighteen states. A number of other 
states are expected to join the list at an early 
date. 

The bibliography of the Judicial Council 
movement is already extensive, though chiefly 
in law magazines. 


By way of general indictment but without specifications, I 
should say that those elements of law which contribute most 
largely to produce unjust or discouraging results are: a technical 
and elaborate practice, technically pursued; an antiquated and un- 
reasonable system of evidence which is so administered as often to 
exclude the very best attainable evidence of a fact, which is ac- 
cepted as such evidence everywhere outside of a court room by 
reasonable men; and a tenacious and idolatrous adherence to a 
civil jury as an agency in determining litigated matters. 


Lawyers cling to these institutions fanatically in the most cases 
without even an inquiry in their own minds as to whether the 
machine of which they are a part performs well the civic duty that 
is its sole justification for being.—Charles A. Boston. 
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